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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

10th Meeting, 2021 (Session 5) 
 

Tuesday 16 March 2021 
 
The Committee will meet at 10.00 am in a virtual meeting to be broadcast on 
www.scottishparliament.tv. 
 
1. European Union (Withdrawal) Act 2018: The Committee will consider a 

proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals— 

 
The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 
Provisions) (EU Exit) Regulations 2021 
 

2. Negative subordinate legislation: The Committee will consider the following 
negative instruments— 

 
The National Assistance (Sums for Personal Requirements) (Scotland) 
Regulations 2021 (SSI 2021/76), The National Assistance (Assessment of 
Resources) Amendment (Scotland) Regulations 2021 (SSI 2021/77), The 
National Assistance (Assessment of Resources and Sums for Personal 
Requirements) Amendment (Scotland) Regulations 2021 (SSI 2021/115);  
  
followed by: 
  
The National Health Service Superannuation and Pension Schemes 
(Miscellaneous Amendments) (Scotland) Regulations 2021 
(SSI 2021/102); 
  
followed by: 
  
The Foods for Specific Groups (Infant Formula and Follow-on Formula) 
(Scotland) Amendment Regulations 2021 (SSI 2021/123) 
 

3. Negative subordinate legislation: The Committee will consider the following 
negative instruments— 
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The Health and Care Professions Council (Coronavirus) (Amendment) 
(No. 2) Rules Order of Council 2021 (SI 2021/167) and The Health and 
Care Professions Council (Registration and Fees) (Amendment) Rules 
Order of Council 2021 (SI 2021/170) 
 

4. European Union (Withdrawal) Act 2018: The Committee will consider whether 
the following instruments have been laid under the appropriate procedure and 
categorisation— 

 
The Food, Natural Mineral Water, Spring Water and Bottled Drinking 
Water (EU Exit) (Scotland) (Amendment) Regulations 2021 (SSI 2021/66) 
and The Food, Natural Mineral Water, Spring Water and Bottled Drinking 
Water (EU Exit) (Scotland) (Amendment) Amendment Regulations 2021 
(SSI 2021/109) 
 

5. Negative subordinate legislation: The Committee will consider the following 
negative instruments— 

 
The Food, Natural Mineral Water, Spring Water and Bottled Drinking 
Water (EU Exit) (Scotland) (Amendment) Regulations 2021 (SSI 2021/66) 
and The Food, Natural Mineral Water, Spring Water and Bottled Drinking 
Water (EU Exit) (Scotland) (Amendment) Amendment Regulations 2021 
(SSI 2021/109) 
 

6. Legacy Paper (in private): The Committee will consider a draft Legacy Paper. 
 
 

David Cullum 
Clerk to the Health and Sport Committee 

Room T3.60  The Scottish Parliament  Edinburgh 
Tel: 0131 348 5210 

Email: david.cullum@parliament.scot 
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Note by the Clerk 
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Health and Sport Committee  
 

10th Meeting, 2021 (Session 5)  
 

Tuesday 16 March 2021 
 

Subordinate Legislation – EU Exit 
 
 
Introduction 

1. This paper supports the Committee’s consideration of a consent notification sent 
by the Scottish Government relating to the following UK statutory instrument (SI) — 

• The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 
Provisions) (EU Exit) Regulations 2021 

2. To assist Committees in their consideration of statutory instruments, a protocol 
has been agreed between the Scottish Government and Scottish Parliament. The 
protocol was revised last year and applies to all notifications received from 1 January 
2021. 

3. The revised protocol aims to facilitate a more proportionate scrutiny approach 
to UK SIs, with SIs categorised into types 1 and type 2.  Notifications for type 1 SIs 
follow a similar scrutiny process to that in place under the previous protocol,  whereby 
the Scottish Parliament’s agreement is sought before the Scottish Government gives 
consent to the UK Government making secondary legislation in devolved competence.  
Notifications for type 2, however, are different as the Scottish Government will notify 
the Scottish Parliament within five days after giving consent.  The category of SIs 
falling within type 2 has been very clearly set out in the protocol and covers SIs of a 
‘technical or minor’ nature.  The protocol includes a number of review mechanisms. 

Contents of this paper 

Annexe A 

• EU Exit – Letter and notification from the Scottish Government 

Reporting 

4. Under the protocol referred to above, the Committee has the following two 
options following its consideration of UK SIs— 

a) Write to the Scottish Government to confirm it is content for consent for a UK 
SI to be given; or 

b) Consider the matter further, take evidence if appropriate and make a report to 
the Parliament. 

 

 

https://www.parliament.scot/S5_Delegated_Powers/General%20Documents/SI_Notifications_Protcol_2.pdf
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5. If it chooses to report, it may make one of the following three recommendations— 

a) it is content for consent to be given for a UK SI to be made in the UK Parliament 
only.  

b) it is not content with the Scottish Government granting its consent and that the 
proposals should be made by an SSI; or 

c) it is not content with the Scottish Government granting its consent and that the 
proposals should be included as a UK SI in both Parliaments, made under the 
joint procedure. 

6. The Committee’s role in the protocol is to decide whether it agrees to the Scottish 
Government’s consent to the UK Government to make regulations in devolved 
competence on its behalf. The Committee may wish to note any issues in its response 
to the Scottish Government and request that it be kept up to date on any developments 
on these matters. 

Instruments for consideration at this meeting 

7. This table notes the instruments: the notification related to the instrument is 
included in the relevant annexe to this paper. 

Instrument Type* 

The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 
Provisions) (EU Exit) Regulations 2021 

1 

 
*Type 1 scrutiny procedure requires the Scottish Government to seek the prior approval of the Scottish 
Parliament to any proposed consent to UK Ministers making secondary legislation in devolved 
competence 
 

Type 2 scrutiny procedure provides that Scottish Ministers will notify the Scottish Parliament within five 
days after they have given consent to UK Ministers making secondary legislation in devolved 
competence. 
 

For Decision 

8.  The Committee is asked to consider the consent notifications referred to 
in this paper and determine whether it is content to write to the Scottish 
Government to confirm it is content for consent to be given for the UK SIs 
referred to in the notifications. 

Clerks 
Health and Sport Committee  
March 2021 
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Annexe A 
Letter to the Convener 
 

22 February 2021  
 

Dear Lewis,  
 

The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 
Provisions) (EU Exit) Regulations 2021  
 

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT  
 

I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to proposals by the Scottish Ministers to consent to the making of UK 
secondary legislation affecting devolved areas arising from EU Exit.  
 
That protocol, as agreed between the Scottish Government and then Parliament, 
accompanied the letter from the Cabinet Secretary for Government Business and 
Constitutional Relations, Michael Russell MSP, to the Conveners of the Finance & 
Constitution and Delegated Powers and Law Reform Committees on 4 November 
2020 and replaced the previous protocol that was put in place in 2018.  
 
I attach a Type 1 notification which sets out the details of the SI which the UK 
Government propose to make on 22 March 2021 and the reasons why I am content 
that Scottish devolved matters are to be included in this SI. Please note, we are yet 
to have sight of the final draft SI and it is not available in the public domain at this 
stage. 
 
The purpose of the SI is to amend retained EU law in respect of the authorisation 
provisions for GM food and feed and feed additives, to clarify that Ministerial 
authorisation decisions are prescribed in the form of legislation. It also addresses the 
need to amend the retained general food law legislation to ensure Ministers can 
suspend the placing on the market of and/or laying down special conditions for food 
and feed from a third country coming into Great Britain directly and via Northern 
Ireland, when taking emergency measures and applying the food and feed safety 
exclusion provided in the UK Internal Market Act 2020.  
 
The Food Standards Agency is the lead UK department for this draft affirmative SI 
which is due to be laid for sifting in the UK Parliament on 22 March 2021. Whilst the 
Committee has 28 days to consider this notification, it would be helpful if a decision 
could be given in advance of the proposed laying date. However, the proposals 
remain under review and I will, in accordance with the protocol, advise you when the 
final SI is laid and advise you as to whether this is in keeping with the terms of this 
notification.  
 
I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
I look forward to hearing from you at your earliest convenience.  
 

MAIRI GOUGEON 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Food and Feed Hygiene and Safety (Miscellaneous and Transitional 
Provisions) (EU Exit) Regulations 2021 
 

Is the notification Type 1 or Type 2  

1. This Type 1 notification concerns provisions made in respect of Great Britain 

(GB) to amend retained direct EU law in the area of Food and Feed safety and 

authorisation provisions for GM food, feed and feed additives. 

 

Overview of SI  

2. Previous amendments made under a UKSI, the Food and Feed Safety and 
Hygiene (Miscellaneous Amendment etc.) (EU Exit) Regulations 2020 (the 
Regulations) included amendments to what has become, retained direct EU law 
relating to several areas of food hygiene and safety requirements. This included 
provisions to ensure that GM food, feed and feed additives authorised in the EU 
before the end of the Implementation Period (IP) would be authorised, and 
available for use, in the UK after IP completion day.  
 
3. A recent review of the Regulations and retained EU law identified that, unlike 
other regulated products, retained EU legislation governing the use of GM food, 
feed and feed additives lacks sufficient clarity and does not expressly state that 
authorisation decisions will be given effect in legislation. This SI makes clear that 
authorisations are to be made by statutory instrument which has undergone the 
appropriate Parliamentary scrutiny.   
 

4. Consequently, this proposed SI makes the further amendment needed to clarify 
that Ministers have the authority to prescribe their decisions through legislation.   
 
5. In respect of general food law, the provisions of the retained EU legislation 

enables Ministers to take emergency action to stop food and feed from being 

placed on the market in GB where this may present a serious risk to human health. 

The UK Internal Market Act 2020 enables legislation to be excluded from the 

mutual recognition market access principle if it is needed to address a serious risk 

to human health. 

 

6. Unlike the entry of all other food and feed products into GB, Ministers may be 

unable to rely on Article 53 of Regulation (EC) No. 178/2002 to prevent third 

country goods from entering GB if they are consigned via Northern Ireland (NI). 

This deficiency in the legislation has only become better understood more recently 

through the ongoing work to understand the interactions between the UK Internal 

Market Act, retained emergency powers and the implementation of the second 

phase of unfettered market access. Retained emergency powers were made 

operable in GB legislation before the UK Internal Market Act was in force. 

 

7. This proposed SI makes the amendment needed to clarify the emergency 

powers to ensure that if Ministers in GB need to trigger the food safety exclusion 

this can include all third country products entering GB directly and via NI.  
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8. The SI also makes amendments to labelling enforcement legislation for England 

only. However equivalent legislation has already been made in Scotland.  

 
Details of the provisions that Scottish Ministers are being asked to consent 
to.  
 
9. This SI makes amendments to the follow retained direct EU Legislation : 
 
Regulation (EC) No.1829/2003 of the European Parliament and of the Council on 
genetically modified food and feed ;  
 
Regulation (EC) No. 1831/2003 of the European Parliament and of the Council on 
additives for use in animal nutrition and ;  
 
Article 53(1) of Regulation (EC) No. 178/2002 of the European Parliament and of 
the Council laying down the general principles and requirements of food law, 
establishing the European Food Safety Authority and laying down procedures in 
matters of food safety. 
 
Summary of the proposals  
 
10. There are two changes as follows:  
 
• an amendment of retained Regulation (EC) No. 1829/2003 and 1831/2003 in 

respect of the authorisation provisions for GM food, feed and feed additives, so 
decisions made by Ministers can be enacted through legislation making these 
consistent with other retained EU food law; and 

 
• an amendment of retained general food law, Article 53(1) of Regulation (EC) 

No. 178/2002, to ensure emergency measures can be applied to third country 
goods coming from Northern Ireland to GB in the event that a serious risk to 
human health is identified. 

 
Does the SI relate to a common framework or other scheme? 
 
11. These policy areas are included in the common framework relating to food and 

feed safety and hygiene. In line with the framework, officials from the Food 

Standards Agency and Food Standards Scotland have discussed the proposed 

amendments and agreed the approach to seek consent from Ministers as 

appropriate 

 
Summary of stakeholder engagement/consultation 
12. No consultation has taken place on the proposed amendments as no impact on 
stakeholders is foreseen. 
 
 A note of other impact assessments, (if available) 
13. N/A 
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Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation  
14. This proposed SI makes the necessary amendment of authorisation provisions 
for GM food, feed and feed additives, to clarify that Ministerial authorisation 
decisions are prescribed in the form of legislation. It also addresses the need to 
amend the retained general food law provisions to ensure Ministers can suspend the 
placing on the market of and/or laying down of special conditions for food or feed 
from a third country coming to GB directly or via NI, when taking emergency 
measures. This is allowed for by the food and feed safety exclusion provided in the 
UK Internal Market Act 2020. 
 
Intended laying date (if known) of instruments likely to arise 
15. The SI is due to be laid for sifting under the draft affirmative procedure in the 
Westminster Parliament on 22 March 2021. 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
16. N/A 
 
Information about any time dependency associated with the proposal 
17. The SI is being introduced with the aim of laying ahead of the election periods 
applicable in Scotland and Wales.  
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  
18. Work across the four nations will continue in order to further understand the 
issues presented by the UK Internal Market Act, and the implementation of 
unfettered market access.  
 
Any significant financial implications? 
19. N/A 
 
 

SI NOTIFICATION: SUMMARY 

 

Title of Instrument  

The Food and Feed Hygiene and Safety (Miscellaneous and Transitional Provisions) (EU 

Exit) Regulations 2021 

Proposed laying date at Westminster  

22 March 2021 

 

Date by which Committee has been asked to respond.   

Whilst the Committee has 28 days to consider this notification, it would be helpful if a decision 

could be given in advance of the proposed laying date.  

Power(s) under which SI is to be made 

The amendments relating to regulated product authorisations and Article 53 of Regulation 
(EC) 178/2002 are proposed to be made pursuant to sections 8 and/or section 8C of EUWA. 



HS/S5/21/10/1 

Page 7 of 7 
 

However the proposals remain under consideration and are subject to change. FSS will 
provide an update in the event of any changes. 
 

Categorisation under SI Protocol 

Type 1 

Purpose   
To make the necessary amendment of the authorisation provisions for GM food and feed and 
feed additives, to clarify that Ministerial authorisation decisions are prescribed in the form of 
legislation.  
To address the need to amend general food law to ensure Ministers can capture third country 
goods coming to GB via NI, when taking emergency measures.  
 

Other information 

 

SG Policy contact:  

Lynn Robertson, Food Standards Scotland  
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SSI cover note for: SSI 2021/76: The National Assistance (Sums for Personal 

Requirements) (Scotland) Regulations 2021 
 

SSI 2021/76 
 
Title of Instrument:  The National Assistance (Sums for Personal 

Requirements) (Scotland) Regulations 2021                    
 
Type of Instrument:  Negative 
 
Laid Date:    18 February 2021 
 
Circulated to Members:  25 February 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  29 March 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2021/76): The National Assistance (Sums for Personal Requirements) 
(Scotland) Regulations 2021  were laid in the Scottish Parliament on 18 February 
2021 and referred to the Health and Sport Committee for consideration under the 
negative procedure. The SSI is being laid before the Scottish Parliament under 
Section 63(3) of the National Assistance Act 1948. The negative instrument is 
subject to annulment within 40 days of it being laid. 
  
3.  These Regulations prescribe the amount which a local authority shall assume 
that a person will need for their personal requirements per week, in assessing the 
person’s liability to pay for accommodation provided under the Social Work 
(Scotland) Act 1968 (“the 1968 Act”) or section 25 of the Mental Health (Care and 
Treatment) (Scotland) Act 2003. 
Section 22(4) of the National Assistance Act 1948 as applied by section 87(3) and 
(4) of the 1968 Act requires a local authority to assume in assessing a person’s 
liability to pay for accommodation provided under the 1968 Act or section 25 of the 
Mental Health (Care and Treatment) (Scotland) Act 2003 that the person will need 
for their personal requirements such sum per week as may be prescribed by 
regulations. 

https://www.legislation.gov.uk/ssi/2021/76/contents/made
https://www.legislation.gov.uk/ssi/2021/76/contents/made
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These Regulations prescribe the sum which will be £29.30 per week from 6 April 
2021. 
 
These Regulations revoke the National Assistance (Sums for Personal 
Requirements) (Scotland) Regulations 2020 which previously prescribed £28.75 as 
the sum persons were assumed to need for personal requirements per week. 
 
4.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe A. 
 
5.  A copy of a letter from the Scottish Government’s Community Services Unit is 
included in Annexe B. 
 
Purpose 
5. The purpose of these regulations is to increase the value of personal 
expenses allowance in line with average earnings, an increase of 1.9%. 
 
6. The Regulations will come into force from 6 April 2021.  
 
Delegated Powers and Law Reform Committee consideration 
7.  The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 2 March and determined that it did not need to draw the 
Parliament's attention to the instrument. 
 
Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 
 
Clerks 
Health and Sport Committee  
March 2021 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/3/4/f557c66e-417f-461e-9b47-a70889aaec09/DPLRS052021R13.pdf
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Annexe A 
 

POLICY NOTE 
THE NATIONAL ASSISTANCE (SUMS FOR PERSONAL REQUIREMENTS) 

(SCOTLAND) REGULATIONS 2021 
SSI 2021/76 

 
The above instrument was made in exercise of the powers conferred by section 
22(4) of the National Assistance Act 1948. The instrument is subject to negative 
procedure and will come into force on 6 April 2021. 
 
Purpose of the instrument 
To increase the value of personal expenses allowance in line with average earnings, 
an increase of 1.9%. 
 
Policy Objectives 
The background is that under section 22 of the National Assistance Act 1948 (“the 
1948 Act”), as applied by section 87(3) and (4) of the Social Work (Scotland) Act 
1968 (“the 1968 Act”), local authorities are required to charge residents in residential 
accommodation an appropriate contribution towards the cost of their residential 
accommodation (excluding any entitlement to free nursing and personal care under 
the Community Care and Health (Scotland) Act 2002 and associated regulations). 
 
Section 22(5) of the 1948 Act provides that, in assessing a resident’s ability to pay, 
the local authority shall apply regulations made by the Secretary of State. By virtue 
of section 53(1) of the Scotland Act 1998, the functions of making and amending 
these regulations as regards Scotland are devolved to Scottish Ministers. Section 
22(4) of the 1948 Act, as applied by section 87(3) and (4) of the 1968 Act, requires a 
local authority to assume, in assessing a person’s liability to pay for accommodation 
provided under the 1968 Act or section 25 of the Mental Health (Care and 
Treatment) (Scotland) Act 2003, that persons will require to retain a sum of money 
per week to cover the cost of their personal requirements, for example, clothes 
and toiletries. 
 
The National Assistance (Assessment of Resources) Regulations 1992, made under 
section 22(4) of the 1948 Act, prescribe the above mentioned weekly personal 
expenses allowance. This allowance is usually increased each April at the same time 
as Social Security benefits are uprated. The amount of allowance is the same for 
individuals whether they are resident in local authority or independent sector homes. 
These regulations will increase the weekly rate of this allowance in line with the 
increase in average earnings from £28.75 to £29.30 from 6 April 2021. 
 
Consultation 
Prior to bringing these Regulations forward, the Cabinet Secretary for Health and 
Sport and COSLA have been consulted and have both agreed to this increase. 
 
Impact Assessments 
There are no impact issues. The following action is being taken as a result of the 
inflation shown in average earnings. 
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Financial Effects 
The Cabinet Secretary for Health and Sport confirms that no BRIA is necessary as 
the instrument has no financial effects on the Scottish Government, local 
government or on business. 
 
Scottish Government 
Mental Health and Social Care Directorate 
February 2021 
 
 

EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations prescribe the amount which a local authority shall assume that a 
person will need for their personal requirements per week, in assessing the person’s 
liability to pay for accommodation provided under the Social Work (Scotland) Act 
1968 (“the 1968 Act”) or section 25 of the Mental Health (Care and Treatment) 
(Scotland) Act 2003. 
 
Section 22(4) of the National Assistance Act 1948 as applied by section 87(3) and 
(4) of the 1968 Act requires a local authority to assume in assessing a person’s 
liability to pay for accommodation provided under the 1968 Act or section 25 of the 
Mental Health (Care and Treatment) (Scotland) Act 2003 that the person will need 
for their personal requirements such sum per week as may be prescribed by 
regulations. 
 
These Regulations prescribe the sum which will be £29.30 per week from 6 April 
2021. 
 
These Regulations revoke the National Assistance (Sums for Personal 
Requirements) (Scotland) Regulations 2020 which previously prescribed £28.75 as 
the sum persons were assumed to need for personal requirements per week with 
effect from 6 April 2020. 
 
No Business and Regulatory Impact Assessment has been prepared in respect of 
these Regulations on the basis that there is no foreseeable impact on business, 
charities or voluntary bodies. 
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Annexe B 

23 February 2021 
 
Dear Colleagues 

 
Advanced Notification of Upratings for 2021/22 for - Free Personal and Nursing 
Care Payments; Personal Expenses Allowance (PEA); Capital Limits; and 
Savings Disregards 
 
This correspondence gives advance notice of the uprating of the Free Personal 
and Nursing Care rates from 1 April 2021 and the Personal Expenses Allowance 
(PEA), and Capital Limits and Savings Disregard for residential care charging from 
6 April 2021. This correspondence is provided to assist your preparations in 
advance of the formal changes to the regulations made under the National 
Assistance Act 1948. 

 
Please Note all of the changes in the table below are subject to 
Parliamentary approval of the Regulations. 

 
Year Lower 

Capita
l Limits 

Higher 
Capita
l 
Limits 

Persona
l Care 

Nursin
g Care 

PEA Single 
Savings 
Disregar
d 

Couple 
Savings 
Disregar
d 

2020/21 £18,000 £28,500 £180.00 £81.00 £28.75 £6.75 £10.05 
2021/22 £18,000 £28,750 £193.50 £87.10 £29.30 £6.90 £10.25 

 
If you have any queries on these changes, while the full guidance is being 
prepared, please                contact carehomesqueries@gov.scot. 
 
Yours sincerely, 
 
Community 
Services Unit  
 
Policy & 
Delivery 
Division 
 
 
 
 
 
 
 
 
 
 
 
 

 

mailto:carehomesqueries@gov.scot


  HSC/S5/21/10/3 
 

Page 7 of 27 
 

SSI cover note for: SSI 2021/77: The National Assistance (Assessment of 
Resources) Amendment (Scotland) Regulations 2021 

 
SSI 2021/77 

 
Title of Instrument:  The National Assistance (Assessment of 

Resources) Amendment (Scotland) Regulations 
2021                   

 
Type of Instrument:  Negative 
 
Laid Date:    18 February 2021 
 
Circulated to Members:  25 February 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  29 March 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2021/77): The National Assistance (Assessment of Resources) 
Amendment (Scotland) Regulations 2021 were laid in the Scottish Parliament on 18 
February 2021 and referred to the Health and Sport Committee for consideration 
under the negative procedure. The SSI is being laid before the Scottish Parliament 
under Section 63(3) of the National Assistance Act 1948. The negative instrument is 
subject to annulment within 40 days of it being laid. 
 
3.  These Regulations amend the National Assistance (Assessment of 
Resources) Regulations 1992 (“the principal Regulations”). The principal Regulations 
concern the assessment of a person’s liability to pay for accommodation provided 
under the Social Work (Scotland) Act 1968 (“the 1968 Act”). By virtue of section 
87(3) of the 1968 Act, accommodation provided under the 1968 Act or section 25 of 
the Mental Health (Care and Treatment) (Scotland) Act 2003 is to be regarded 
as accommodation provided under Part III of the National Assistance Act 1948. 
 
Regulation 2 amends the principal Regulations so that the capital limit set out in 
regulation 20 is increased from £28,500 to £28,750. 

https://www.legislation.gov.uk/ssi/2021/77/contents/made
https://www.legislation.gov.uk/ssi/2021/77/contents/made
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Regulation 3 amends the principal Regulations so that the capital limit set out in 
regulation 28(1) is increased from £28,500 to £28,750. 
 
Regulation 4 amends the principal Regulations so that the amounts of savings credit 
to be disregarded from income in accordance with paragraph 28G of schedule 3 are 
increased from £6.75 and £10.05 to £6.90 and £10.25 respectively. 
 
Regulation 5 revokes regulation 2, 3(b) and 4 of the National Assistance 
(Assessment of Resources) Amendment (Scotland) Regulations 2020. 
 
No Business and Regulatory Impact Assessment has been prepared in respect of 
these Regulations on the basis that there is no foreseeable impact on business, 
charities or voluntary bodies. 
 
4.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe C. 
 
Purpose 
5. The purpose of these regulations is to increase the value of savings credit 
disregard in line with average earnings which is currently forecast at 1.9% and to 
increase the upper capital limit from £28,500 to £28,750 in line with CPI forecast at 
0.5%. 
 
6. The regulations will come into force from 6 April 2021.  
 
Delegated Powers and Law Reform Committee consideration 
7.  The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 2 March and determined that it did not need to draw the 
Parliament's attention to the instrument. 
 
Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 
 
Clerks 
Health and Sport Committee  
March 2021 
 
 
 
 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/3/4/f557c66e-417f-461e-9b47-a70889aaec09/DPLRS052021R13.pdf
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Annexe C 
POLICY NOTE 

THE NATIONAL ASSISTANCE (ASSESSMENT OF RESOURCES) AMENDMENT 
(SCOTLAND) REGULATIONS 2021 

SSI 2021/77 
 

The above instrument was made in exercise of the powers conferred by section 
22(5) of the National Assistance Act 1948. The instrument is subject to negative 
procedure and will come into force on 6 April 2021. 
 

Purpose of the instrument 
To increase the value of savings credit disregard in line with average earnings which 
is currently forecast at 1.9% and to increase the upper capital limit from £28,500 to 
£28,750 in line with CPI forecast at 0.5%. 
 

Policy Objectives 
Capital Limits 
The background is that under section 22 of the National Assistance Act 1948 (“the 
1948 Act”) as applied by section 87(3) and (4) of the Social Work (Scotland) Act 
1968, local authorities are required to charge residents in residential accommodation 
an appropriate contribution towards the cost of their residential accommodation 
(excluding any entitlement to free nursing and personal care under the Community 
Care and Health (Scotland) Act 2002 and associated regulations). 
 

Section 22(5) of the 1948 Act provides that, in assessing a resident’s ability to pay, 
the local authority shall apply regulations made by the Secretary of State. The 
applicable regulations are the National Assistance (Assessment of Resources) 
Regulations 1992 (“the 1992 Regulations”). By virtue of section 53(1) of the Scotland 
Act 1998, the functions of making and amending the 1992 Regulations as regards 
Scotland are devolved to the Scottish Ministers. 
 

The National Assistance (Assessment of Resources) Amendment (Scotland) 
Regulations 2020 amended the capital limits so that anyone with capital worth 
£28,500 or more, including property, must meet his or her remaining accommodation 
costs (over and above any entitlement to free personal care and nursing care) in full. 
Where the capital falls between £18,000 and £28,500 the local authority must assist 
the resident in meeting the cost of the accommodation. Capital of £18,000 or less is 
not taken into account in assessing a contribution. It has been determined that this 
lower limit will remain in place for the financial year 2021/22 and this remains in 
place despite the partial revocation of the National Assistance (Assessment of 
Resources) Amendment (Scotland) Regulations 2020. 
 

Annual increases to capital limits are increased in line with the Consumer Price 
Index (CPI), currently estimated to be 0.5%, and rounded to the closest £250. In line 
with this, the National Assistance (Assessment of Resources) Amendment 
(Scotland) Regulations 2021 increases the upper capital limit from £28,500 to 
£28,750 from 6 April 2021 and maintains the lower capital limit at £18,000. 
 
Savings Credit Disregard 
The 1992 Regulations set out a number of different types of income that are to be 
disregarded when a local authority assesses a resident’s income for the purpose of 
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charging. Since the introduction of the State Pension Credit Act 2002 this has 
included a sum where a resident is in receipt of savings credit. These regulations 
increase the maximum weekly savings credit disregard from £6.75 to £6.90 for single 
resident and from £10.05 to £10.25 for couples from 6 April 2021. These increases 
are in line with the increase in average earnings (1.9%). 
 
Consultation 
Prior to bringing these Regulations forward, the Cabinet Secretary for Health and 
Sport and COSLA have been consulted and have both agreed to this increase. 
 
Impact Assessments 
There have been no impact issues. The following action is being taken as a result of 
the increase in average earnings and CPI indicators. 
 
Financial Effects 
The Cabinet Secretary for Health and Sport confirms that no BRIA is necessary as 
the instrument has no financial effects on the Scottish Government, local 
government or on business. 
 
Scottish Government, Mental Health and Social Care Directorate 
February 2021 
 

EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations amend the National Assistance (Assessment of Resources) 
Regulations 1992 (“the principal Regulations”). The principal Regulations concern 
the assessment of a person’s liability to pay for accommodation provided under the 
Social Work (Scotland) Act 1968 (“the 1968 Act”). By virtue of section 87(3) of the 
1968 Act, accommodation provided under the 1968 Act or section 25 of the Mental 
Health (Care and Treatment) (Scotland) Act 2003 is to be regarded as 
accommodation provided under Part III of the National Assistance Act 1948. 
 
Regulation 2 amends the principal Regulations so that the capital limit set out in 
regulation 20 is increased from £28,500 to £28,750. 
 
Regulation 3 amends the principal Regulations so that the capital limit set out in 
regulation 28(1) is increased from £28,500 to £28,750. 
 
Regulation 4 amends the principal Regulations so that the amounts of savings credit 
to be disregarded from income in accordance with paragraph 28G of schedule 3 are 
increased from £6.75 and £10.05 to £6.90 and £10.25 respectively. 
 
Regulation 5 revokes regulation 2, 3(b) and 4 of the National Assistance 
(Assessment of Resources) Amendment (Scotland) Regulations 2020. 
No Business and Regulatory Impact Assessment has been prepared in respect of 
these Regulations on the basis that there is no foreseeable impact on business, 
charities or voluntary bodies. 
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SSI cover note for: SSI 2021/115: The National Assistance (Assessment of 
Resources and Sums for Personal Requirements) Amendment (Scotland) 

Regulations 2021 
 

SSI 2021/115 
 
Title of Instrument:  The National Assistance (Assessment of 

Resources and Sums for Personal Requirements) 
Amendment (Scotland) Regulations 2021         

 
Type of Instrument:  Negative 
 
Laid Date:    3 March 2021 
 
Circulated to Members:  8 March 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    Due for consideration on 16 March 
 
Reporting deadline:  24 May 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2021/115): The National Assistance (Assessment of Resources and 
Sums for Personal Requirements) Amendment (Scotland) Regulations 2021 were 
laid in the Scottish Parliament on 3 March 2021 and referred to the Health and Sport 
Committee for consideration under the negative procedure. The SSI is being laid 
before the Scottish Parliament under Section 63(3) of the National Assistance Act 
1948. The negative instrument is subject to annulment within 40 days of it being laid. 
 
3.  These regulations amend the National Assistance (Assessment of Resources) 
Amendment (Scotland) Regulations 2021 (“the Assessment Regulations”) and the 
National Assistance (Sums for Personal Requirements) (Scotland) Regulations 2021 
(“the Personal Requirements Regulations”) which concern various monetary limits 
and amounts associated with the assessment of a person’s liability to pay for 
accommodation provided under the Social Work (Scotland) Act 1968.  
Regulation 2 substitutes the coming into force date of 6 April 2021 in the 
Assessment Regulations for 12 April 2021. 
 

https://www.legislation.gov.uk/ssi/2021/115/contents/made
https://www.legislation.gov.uk/ssi/2021/115/contents/made
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Regulation 3 substitutes the coming into force date of 6 April 2021 in the Personal 
Requirements Regulations for 12 April 2021. 
 
4.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe D. 
 
Purpose 
5. The purpose of these regulations is to amend the coming into force dates of 
The National Assistance (Assessment of Resources) Amendment (Scotland) 
Regulations 2021 and The National Assistance (Sums for Personal Requirements) 
(Scotland) Regulations 2021. 
 
6. The regulations will come into force from 5 April 2021.  
 
Delegated Powers and Law Reform Committee consideration 
7.  The Delegated Powers and Law Reform Committee will consider this 
instrument at its meeting on 16 March 2021. 
 
Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 
 
Clerks 
Health and Sport Committee  
March 2021 
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Annexe D 
POLICY NOTE 

 

The National Assistance (Assessment of Resources and Sums for Personal 
Requirements) Amendment (Scotland) Regulations 2021 

 

SSI 2021/115 
 

The above instrument was made in exercise of the powers conferred by sections 
22(4) and 22(5) of the National Assistance Act 1948. The instrument is subject to 
negative procedure and will come into force on 5 April 2021. 
 
Purpose of the instrument 
To amend the coming into force dates of The National Assistance (Assessment of 
Resources) Amendment (Scotland) Regulations 2021 and The National Assistance 
(Sums for Personal Requirements) (Scotland) Regulations 2021. 
 
Policy Objectives 
The background is that under section 22 of the National Assistance Act 1948 (“the 
1948 Act”) as applied by section 87(3) and (4) of the Social Work (Scotland) Act 
1968, local authorities are required to charge residents in residential accommodation 
an appropriate contribution towards the cost of their residential accommodation 
(excluding any entitlement to free nursing and personal care under the Community 
Care and Health (Scotland) Act 2002 and associated regulations). 
 
Secondary legislation sets out the income and capital that can be taken into account 
when assessing an individual’s contribution to their care home fees. There are three 
allowances that are up-rated each year in line with inflation: Personal Expenses 
Allowance (PEA), Savings Disregard, and Capital Limits. 
 
The National Assistance (Sums for Personal Requirements) (Scotland) Regulations 
2021 (S.S.I. 2021/76) and The National Assistance (Assessment of Resources) 
Amendment (Scotland) Regulations 2021 (S.S.I. 2021/77) were laid before 
parliament on 18 February 2021. S.S.I. 2021/76 makes provision for the annual 
inflationary increase in the weekly rate of PEA from 6 April 2021 and S.S.I. 2021/77 
makes provision for the inflationary increase in the upper capital limit and the weekly 
rate of savings credit disregard from 6 April 2021. 
 
The coming into force date of 6 April 2021 was chosen in anticipation of it coinciding 
with the date of annual uprating of Department for Work and Pensions benefits. The 
annual uprating of Department for Work and Pensions benefits usually takes place 
under section 150(10) of the Social Security Administration Act 1992 which notes 
that changes to benefits take effect from the week beginning the first Monday in the 
tax year, or on such earlier date in April as may be specified. 
 
The annual uprating of Department for Work and Pensions benefits will now take 
place on 12 April this year. The National Assistance (Assessment of Resources and 
Sums for Personal Requirements) Amendment (Scotland) Regulations 2021 will 
therefore come into force on 5 April 2021 and will allow for the changes described 
above to come into effect from 12 April 2021. This is to allow operational efficiencies 



  HSC/S5/21/10/3 
 

Page 14 of 27 
 

to be achieved by local authorities in incorporating these changes into their financial 
reassessments of care home residents in 2021/2022. 
 
Consultation 
Prior to bringing these Regulations forward, Scottish Ministers and COSLA have 
been consulted and have both agreed to this change. 
 
Impact Assessments 
There have been no impact issues. 
 
Financial Effects 
No BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 
 
Scottish Government 
Mental Health and Social Care Directorate 
March 2021 
 
 

EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations amend the National Assistance (Assessment of Resources) 
Amendment (Scotland) Regulations 2021 (“the Assessment Regulations”) and the 
National Assistance (Sums for Personal Requirements) (Scotland) Regulations 2021 
(“the Personal Requirements Regulations”) which concern various monetary limits 
and amounts associated with the assessment of a person’s liability to pay for 
accommodation provided under the Social Work (Scotland) Act 1968. 
 
Regulation 2 substitutes the coming into force date of 6 April 2021 in the 
Assessment Regulations for 12 April 2021. 
 
Regulation 3 substitutes the coming into force date of 6 April 2021 in the Personal 
Requirements Regulations for 12 April 2021. 
 
No Business and Regulatory Impact Assessment has been prepared in respect of 
these Regulations on the basis that there is no foreseeable impact on business, 
charities or voluntary bodies. 
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SSI Cover note for: SSI 2021/102: The National Health Service Superannuation 
and Pension Schemes (Miscellaneous Amendments) (Scotland) Regulations 

2021 
 

SSI 2021/102 
 
Title of Instrument:  The National Health Service Superannuation and 

Pension Schemes (Miscellaneous Amendments) 
(Scotland) Regulations 2021 

      
Type of Instrument:  Negative 
 
Laid Date:    23 February 2021 
 
Circulated to Members:  25 February 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  29 March 2021 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2021/102): The National Assistance (Assessment of Resources) 
Amendment (Scotland) Regulations 2021 were laid in the Scottish Parliament on 23 
February 2021 and referred to the Health and Sport Committee for consideration 
under the negative procedure. The SSI is being laid before the Scottish Parliament 
under section 12 of the Superannuation Act 1972. The negative instrument is subject 
to annulment within 40 days of it being laid. 
 
3.   These regulations amend the National Health Service Pension Scheme 
(Scotland) Regulations 2011 (“the 2011 Regulations”), the National Health Service 
Pension Scheme (2008 Section) (Scotland) Regulations 2013 (“the 2013 
Regulations”), the National Health Service Pension Scheme (Scotland) Regulations 
2015 (“the 2015 Regulations”), the National Health Service Pension Scheme 
(Scotland) (Additional Voluntary Contributions) Regulations 2018 (“the AVC 
Regulations”), the National Health Service (Scotland) (Injury Benefits) Regulations 
1998 (“the Injury Benefits Regulations”) and the National Health Service Pension 
Scheme (Transitional and Consequential Provisions) (Scotland) Regulations 2015 
(“the Transitional Regulations”). 
 

https://www.legislation.gov.uk/ssi/2021/102/contents/made
https://www.legislation.gov.uk/ssi/2021/102/contents/made


  HSC/S5/21/10/3 
 

Page 16 of 27 
 

The Regulations come into force on 1 April 2021, although regulation 1(3) provides 
for certain provisions to come into force on 1 April 2015 and regulation 1(4) to (7) 
provides for certain provisions to take effect from earlier dates. Section 12(1) of the 
Superannuation Act 1972 and section 3(3)(b) of the Public Service Pensions Act 
2013 provide that regulations made under those Acts may make retrospective 
provision. 
 
4.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe E. 
 
Purpose 
5. The purpose of this instrument is to make changes to the employee 
contribution table for 2021-22 which updates the salary/earnings bands on which the 
employee contribution percentages are set. The instrument also makes retrospective 
amendments to the NHS Pension Schemes (Scotland) to remove the scheme rules 
requiring an unmarried co-habiting partner to have been nominated to receive 
survivor pension benefits upon death of the member. The third main purpose of this 
instrument is to provide the survivors of civil partners and same sex spouses with the 
same pension as widows in the 1995 section of the Scheme. 
 
6. The regulations will come into force from 1 April 2021.  
 
Delegated Powers and Law Reform Committee consideration 
7.  The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 2 March and determined that it did not need to draw the 
Parliament's attention to the instrument. 
 
Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 
 
Clerks 
Health and Sport Committee  
March 2021 
 
 
 
 
 
 
 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/3/4/f557c66e-417f-461e-9b47-a70889aaec09/DPLRS052021R13.pdf
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Annexe E 
 

POLICY NOTE 
 

THE NATIONAL HEALTH SERVICE SUPERANNUATION AND PENSION 
SCHEMES (MISCELLANEOUS AMENDMENTS) (SCOTLAND) REGULATIONS 

2021 
 

SSI 2021/102 
 

The above instrument was made in exercise of the powers conferred by section 10 
and 12, and Schedule 3 to the Superannuation Act 1972, and by section 1(1) and (2) 
(e) and paragraph 5(b) of schedule 2 of the Public Service Pensions Act 2013 (“the 
Act”). The instrument is subject to negative procedure. 
 
This instrument makes changes to the employee contribution table for 2021-22 
which updates the salary/earnings bands on which the employee contribution 
percentages are set. The instrument also makes retrospective amendments to the 
NHS Pension Schemes (Scotland) to remove the scheme rules requiring an 
unmarried co-habiting partner to have been nominated to receive survivor pension 
benefits upon death of the member. The third main purpose of this instrument is to 
provide the survivors of civil partners and same sex spouses with the same pension 
as widows in the 1995 section of the Scheme. 
 
Policy Objectives  
The purpose of this instrument is to update and amend The National Health Service 
Superannuation Scheme (Scotland) Regulations 2011, The National Health Service 
Superannuation Scheme (2008 Section) (Scotland) Regulations 2013, The National 
Health Service Pension Scheme (Scotland) Regulations 2015 The National Health 
Service Pension Scheme (Scotland) (Additional Voluntary Contributions) Regulations 
2018, The National Health Service (Scotland) (Injury Benefits) Regulations 1998 and 
The National Health Service Pension Scheme (Transitional and Consequential 
Provisions) (Scotland) Regulations 2015.  
 
One of the aims of this instrument is to to make changes to the salary/earnings 
bands of the employee contribution tables in respect of the scheme year 2021/22.  
This will ensure that the tiering of pay bands remains in line with annual increases in 
members’ pay. It was agreed during scheme reform discussions with both scheme 
employer and scheme member representatives that, although member contribution 
rates would not change, the pay/earnings bands in each tier would increase each 
year in line with national NHS pay awards in Scotland.   
 
The second aim of the instrument is to amend the provisions relating to survivor 
benefits. In particular the requirement that a cohabiting surviving partner must have 
been nominated by the member in order to qualify for a surviving nominated 
partner’s pension (i.e. they must have been a “nominated partner”) is removed.  
This follows a legal judgment in Denise Brewster, Re Application for Judicial Review 
(Northern Ireland) [2017] UKSC 8 (the “Brewster case”), this instrument removes the 
requirement to nominate co-habiting partners for survivor benefits. These 
amendments will have retrospective effect for members who have pensionable 
service on or after 1 April 2008 so that surviving partner pensions are paid to 
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survivorswithout the need for a nomination to be made, provided that qualifying 
criteria are met. 
 
There remain (unchanged) a number of conditions that a cohabiting surviving partner 
must satisfy in order to qualify for a “survivor pension”. The removal of the 
nomination requirement has retrospective effect and starts on 1 April 2011 in respect 
of the 2011 Regulations and on 1 July 2013 in respect of the 2013 Regulations 
The third main purpose of the instrument is to provide the survivors of civil partners 
and same-sex spouses with the same pension as widows in the 1995 section of the 
Scheme. As a result of a legal judgment in Walker v. Innospec Ltd [2017] UKSC 47, 
public sector schemes, including the NHS Pension Scheme, are amending their 
rules to provide the same survivors’ benefits for same-sex couples (whether married 
or in civil partnerships) as those for widows. 
 
The NHS Pension Scheme has already equalised benefits between male and female 
same-sex couples in the 2008 Section and the 2015 Scheme, and in respect of 
service from 6 April 1988 in the 1995 Section. Therefore, the amending regulations 
only amend the 1995 Section. The amendments apply with retrospective effect to 
civil partners from 5 December 2005 (the date civil partnerships were introduced) 
and 13 March 2014 (the date marriage for same-sex couples was introduced).  
 
Consultation  
To comply with the requirements of section 10(4) of the Superannuation Act 1972 a 
formal policy consultation took place from 14 January 2021 to 28 January 2021.  In 
particular, representatives of NHS employers and employees, other Scottish 
Government interests and UK Government departments were consulted. Two 
responses to the consultation were received.  
 
Impact Assessments 
An equality impact statement in respect of the NHS Pension Scheme (Scotland) 
reforms (including contribution rates) was prepared and is available at 
http://www.gov.scot/Publications/2015/03/2855  
 
Financial Effects 
The increase in pay bands on which contributions for members are based is 
beneficial to members. There is an agreed policy that members should not be moved 
into a higher contribution tier as a result of the national NHS pay awards. As a result 
of the re-structuring and separation of the AfC pay bands in 2021/22 some of the 
salary points used to base the contribution tiers have been merged and therefore a 
higher salary point has been used. The Government Actuaries Department have 
assessed the impact on scheme yield of using higher salary points and have 
concluded that this will not have a material effect. 

 
Business and Regulatory Impact Assessment 
No Business and Regulatory Impact Assessment is necessary as the instrument has 
no financial effects on local government or business. 
 
Scottish Public Pensions Agency 
An Agency of the Scottish Government  
23 February 2021 

http://www.gov.scot/Publications/2015/03/2855
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EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations amend the National Health Service Pension Scheme (Scotland) 
Regulations 2011 (“the 2011 Regulations”), the National Health Service Pension 
Scheme (2008 Section) (Scotland) Regulations 2013 (“the 2013 Regulations”), the 
National Health Service Pension Scheme (Scotland) Regulations 2015 (“the 2015 
Regulations”), the National Health Service Pension Scheme (Scotland) (Additional 
Voluntary Contributions) Regulations 2018 (“the AVC Regulations”), the National 
Health Service (Scotland) (Injury Benefits) Regulations 1998 (“the Injury Benefits 
Regulations”) and the National Health Service Pension Scheme (Transitional and 
Consequential Provisions) (Scotland) Regulations 2015 (“the Transitional 
Regulations”). 
 
The Regulations come into force on 1 April 2021, although regulation 1(3) provides 
for certain provisions to come into force on 1 April 2015 and regulation 1(4) to (7) 
provides for certain provisions to take effect from earlier dates. Section 12(1) of the 
Superannuation Act 1972 and section 3(3)(b) of the Public Service Pensions Act 
2013 provide that regulations made under those Acts may make retrospective 
provision. 
 
The following are the main changes brought about by this instrument. 
 
First it amends the provisions relating to employee contributions and inserts new 
tables reflecting revised employee contribution rates for 2020/21. In particular, 
regulations 4, 28, 30, 38, and 46, insert updated employee contribution bands for the 
scheme year 2020-21. Regulation 47 inserts updated contribution bands for 
practitioners and non-GP providers for the scheme year 2020-21. 
 
Second the instrument amends the provisions relating to survivor benefits. In 
particular, the requirement that a cohabiting surviving partner must have been 
nominated by the member in order to qualify for a surviving nominated partner’s 
pension (i.e. they must have been a “nominated partner”) is removed. There remain 
(unchanged) a number of conditions that a cohabiting surviving partner must satisfy 
in order to qualify for a “survivor pension”. The removal of the nomination 
requirement has retrospective effect and starts on 1 April 2011 in respect of the 2011 
Regulations and on 1 July 2013 in respect of the 2013 Regulations (the dates on 
which survivor pensions were introduced for unmarried partners). 
 
The main changes in respect of survivor benefits are as follows. Regulation 12 
replaces the current provisions in regulation G14 of the 2011 Regulations regarding 
eligibility for a surviving nominated partner’s pension (in particular the requirement 
that the Scottish Ministers are in receipt of a nomination is removed), with provisions 
regarding the eligibility of a surviving scheme partner to receive a surviving scheme 
partner’s pension. Regulation 3(2) inserts the definitions “scheme partner” and 
“surviving scheme partner” into the 2011 Regulations. Regulations 5, 6, 7, 15(b), 16 
to 20, 21(3), 22(3), 23 to 25, 26(2) and 28(4) make consequential changes. 
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Regulations 33 and 40 introduce a new definition of “surviving scheme partner” into 
the 2011 Regulations in place of “surviving nominated partner”. Consequential 
changes are made in regulations 32, 34, 35(2), 39, 41 and 42(2). 
 

Similarly, regulation 49 introduces a new provision setting out the requirement to be 
a “surviving scheme partner” (instead of a “nominated partner”) into the 2015 
Regulations. Regulations 48, 50 and 51(2) make consequential changes to 
terminology. 
 

In the 2011 Regulations only, survivor pensions for nominated partners and spouses 
of female members are generally based on the member’s service from 6 April 1988 
onwards. As a consequence, an additional survivor pension (for dependent surviving 
spouses and co-habiting partners) based on the member’s service before that date 
may be available, if certain qualifying criteria are met. Regulation G15 of the 2011 
Regulations provides for this additional survivor pension. Regulation 19 makes 
consequential amendment to this to reflect the removal of the nomination 
requirement in regulation G14 but the nomination requirement in respect of the 
additional survivor pension remains in regulation G15. 
 

Provisions that allow a partner nomination made under the 2011 Regulations to have 
effect under the 2013 Regulations are removed by regulations 36, 37, 43 and 44. 
 

Further consequential amendments relating to survivor benefits are also made by 
regulations 53 and 54 (the AVC Regulations), regulations 56 to 61 (the Injury 
Benefits Regulations) and regulation 63 (the Transitional Regulations). 
 

The third main change effected by this instrument is to provide the survivors of civil 
partners and same sex spouses with the same pension as widows under the 2011 
Regulations. The amendments are made with retrospective effect, from 5 December 
2005 for civil partners (the date civil partnerships were introduced) and from 16 
December 2014 for same sex couples (the date marriage of same sex couples was 
introduced). 
 

Survivor benefits for civil partners and same sex spouses are already the same as 
opposite sex spouses in the 2013 Regulations and the 2015 Regulations. 
Accordingly amendments are not being made to those regulations for this third 
purpose. Under regulation A4 of the 2011 Regulations, the provisions relating to civil 
partnerships apply to same sex spouses with effect from 16 December 2014. 
Amendments are therefore only necessary to the provisions regarding civil partners. 
 

The main changes in respect of this are as follows. Survivor benefits for same sex 
couples are the same as for widows, with a number of variations. This instrument 
removes those variations. In particular, regulation 8 removes the provision that 
provides that a member’s service before 6 April 1988 is disregarded for the purposes 
of calculating survivor pensions for civil partners or same sexspouses. Regulation 9 
removes the requirement for a member to nominate their civil partner or same sex 
spouse to receive an additional survivor’s pension in respect of that service as that is 
unnecessary. Regulations 10, 11 and 28(3) remove further provisions in relation to 
purchasing a survivor pension for service before 6 April 1988, again because these 
are no longer necessary. Regulations 14, 15(a) and (c), 21(2), 22(2) and 27 make 
further consequential changes. 
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SSI cover note for: SSI 2021/123: The Foods for Specific Groups (Infant 
Formula and Follow-on Formula) (Scotland) Amendment Regulations 2021 

 
SSI 2021/123 

 
 
Title of Instrument:  The Foods for Specific Groups (Infant Formula  

and Follow-on Formula) (Scotland)  
Amendment Regulations 2021                  

 
Type of Instrument:  Negative 
 
Laid Date:    8 March 2021 
 
Circulated to Members:  11 March 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    Due for consideration on 16 March 
 
Reporting deadline:  31 May 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2021/123): The Foods for Specific Groups (Infant Formula and Follow-on 
Formula) (Scotland) Amendment Regulations 2021 were laid in the Scottish 
Parliament on 8 March 2021 and referred to the Health and Sport Committee for 
consideration under the negative procedure. The SSI was laid before the Scottish 
Parliament under under Sections 6(4), 16(1)(a) and (e), 26(1) and (3) and 48 (1) of 
the Food Safety Act 1990. 
 
3. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 
sets out that a negative SSI must be laid before the Scottish Parliament at least 28 
days before the instrument comes into force. On this occasion, this has not been 
complied with, as the regulations come into force on 26 March 2021, with the 
instrument having been laid on 8 March 2021. 
 
4.  A letter from Food Standards Scotland explaining the breach of the 28-day 
rule is included in Annexe F. 
 

https://www.legislation.gov.uk/ssi/2021/123/made
https://www.legislation.gov.uk/ssi/2021/123/made
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5.  These Regulations amend the Foods for Specific Groups (Infant Formula and 
Follow-on Formula) (Scotland) Regulations 2020 (S.S.I. 2020/6) (“the 2020 
Regulations”) to apply the law that existed before 21 February 2021 in relation to 
infant formula and follow-on formula manufactured from protein hydrolysates from 26 
March 2021 until 22 February 2022.  
 
Regulation 2 amends regulation 6 of the 2020 Regulations to disapply regulations 2 
to 5 of the 2020 Regulations from infant formula and follow-on formula manufactured 
from protein hydrolysates. Regulation 2 also inserts a new schedule 4 into the 2020 
Regulations. New schedule 4 contains the regulatory regime that applied to infant 
formula and follow-on formula manufactured from protein hydrolysates prior to 21 
February 2021. 
 
6.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe G. 
 
Purpose 
7. The purpose of this instrument is to apply the law in existence before 21 
February 2021 on compositional and labelling standards for infant formula and 
follow-on formula manufactured from protein hydrolysates, until 22 February 2022. 
 
Delegated Powers and Law Reform Committee consideration 
8.  The Delegated Powers and Law Reform Committee will consider this 
instrument at its meeting on 16 March 2021. 
 
Procedure for Negative Instruments 
9. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 
 
Clerks 
Health and Sport Committee  
March 2021 
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Annexe F 
 
8 March 2021 
  

Dear Presiding Officer 
 

The Foods for Specific Groups (Infant Formula and Follow-on Formula) 
(Scotland) (Amendment) Regulations 2021 

  

The Foods for Specific Groups (Infant Formula and Follow-on Formula) (Scotland) 
(Amendment) Regulations 2021 was made by the Scottish Ministers under Sections 
6(4), 16(1)(a) and (e), 26(1) and (3) and 48 (1) of the Food Safety Act 1990. 
It is being laid before the Scottish Parliament today, 8 March 2021 and comes into 
force on 26 March 2021. 

  

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets 
out that a negative SSI must be laid before the Scottish Parliament at least 28 days 
before the instrument comes into force. On this occasion, this has not been complied 
with and to meet the requirements of section 31(3) of that Act, this letter explains 
why. 
 
Commission Delegated Regulation  2016/127 (“the Delegated Regulation”) regulates 
the production of infant formula and follow-on formula. Most of the Delegated 
Regulation came into effect on 22 February 2020 but it was not intended to apply to 
infant formula or follow-on formula made from protein hydrolysates until 22 February 
2021. Until that date Directive 2006/141/EC (“the Directive”) (the previous regulatory 
regime) was intended to apply to infant formula or follow-on formula made from 
protein hydrolysates. 
 
The Foods for Specific Groups (Infant Formula and Follow-on Formula) (Scotland) 
Regulations 2020 (“the 2020 Regulations”) provides the enforcement of the 
Delegated Regulation and came into force on 22 February 2020. The 2020 
Regulations revoked the Infant Formula and Follow-on Formula (Scotland) 
Regulations 2007 (“the 2007 Regulations”). The 2007 Regulations implemented the 
previous regulatory regime under the Directive.  However the 2007 Regulations were 
preserved (saved) as they applied to infant formula and follow-on formula 
manufactured from protein hydrolysates until 21 February 2021, again in line with the 
EU law.  
 
The new requirements for infant formula and follow-on formula made from protein 
hydrolysates contained in the Delegated Regulation were due to apply from 21 
February 2021 and the Directive was due to be fully revoked from 22 February 2021.  
 
On the 1 February 2021 Food Standards Scotland became aware of an amendment 
made by the European Commission to Commission Delegated Regulation (EU) No. 
2016/127, as it applies in EU law, regarding the timing of the introduction of the new 
composition standards for infant formula and follow-on formula made from protein 
hydrolysates. The amendment had the effect of delaying the application date of 
Commission Delegated Regulation (EU) No 2016/127 to 22 February 2022 and 
extending the application of the current EU law contained in Directive 2006/141/EC. 
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This amendment to EU law is directly applicable in Northern Ireland under the 
Northern Ireland Protocol. 
 
The reason for this amendment is, due to the impacts of Covid-19, the European 
Food Safety Authority has not been able to complete the pre-assessment work on 
protein hydrolysates to ensure that there is substantial evidence to demonstrate the 
products comply with the Regulation, i.e. that they are fit for purpose and that they 
are able reduce the risk of allergies as required under EU law. 
 
An amendment has been made to the retained EU law Commission Delegated 
Regulation (EU) No. 2016/127 for Scotland (as well as England and Wales) by the 
UK government. This amendment has been introduced via the Nutrition(Amendment) 
and Food for Specific Groups (Food for Special Medical Purposes for Infants, Infant 
Formula and Follow-on Formula) (Information and Compositional Requirements) 
(Amendment) Regulations 2021. This was sought to allow time for GB to work up a 
robust process for assessing compliance with the new regime, and to avoid an 
unintended divergence from Northern Ireland and to avoid an imbalance between the 
rules across the UK. Those Regulations also amended the English enforcement 
regime in line with amendments to Commission Delegated Regulation (EU) No. 
2016/127. This GB Statutory Instrument amends the date in respect of the use of 
protein hydrolysates in infant formula and follow-on formula to 22 February 2022.  
 
It is therefore necessary to align Scotland’s enforcement regime with those across 
the rest of the UK and provide clarity and consistency for businesses. 
 
In order to rectify this inadvertent divergence and minimise the period of time 
between the previous law, which was revoked on the 22 February 202,1 and this 
SSI, which will reinstate the expired provisions relating to infant formula and follow-
on formula manufactured from protein hydrolysates, this instrument is required to 
come into force on the 26 March 2021. 
 
Unfortunately as a result of the timing and occurance of this change by the EC, it has 
not been possible for us to comply with the 28 day rule. However, to allow as much 
Parliamentary scrutiny time as possible, the coming into force date of this instrument 
is 26 March 2021. 
 
Food Standards Scotland and the Scottish Government are aware of the difficulties 
breaching the 28 day rule poses in terms of Parliamentary scrutiny, and regret that 
on this occasion, due to the timing of this change and to minimise any imbalance in 
regulations across the UK, it has been impossible to comply with this requirement.   
  

 

 
 

Ian McWatt  
Deputy Chief Executive and Director of Policy, Science and Operations 
Food Standards Scotland 
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Annexe G 
 

POLICY NOTE 
THE FOODS FOR SPECIFIC GROUPS (INFANT FORMULA AND FOLLOW-ON 

FORMULA) (SCOTLAND) AMENDMENT REGULATIONS 2021 
SSI 2021/123 

 
The above instrument was made in exercise of the powers conferred by sections 
6(4), 16(1)(a) and (e), 26(1) and (3) and 48(1) of the Food Safety Act 1990. The 
instrument is subject to negative procedure. 
 
Summary Box 
The purpose of this instrument is to apply the law in existence before 21 February 
2021 on compositional and labelling standards for infant formula and follow-on 
formula manufactured from protein hydrolysates, until 22 February 2022. 
 
Policy Objectives 
On the 1 February 2021 Food Standards Scotland became aware of an amendment 
to Commission Delegated Regulation (EU) No. 2016/127 as it applies in the EU, 
regarding the timing of the introduction of new composition standards for infant 
formula and follow-on formula made from protein hydrolysates. The amendment had 
the effect of delaying the application date of Commission Delegated Regulation (EU) 
No 2016/127 to 22 February 2022 and extending the application of the current EU 
law contained in Directive 2006/141/EC as it applies in the EU. This amendment to 
EU law is directly applicable in Northern Ireland under the Northern Ireland Protocol. 
The reason for this amendment is due to the impact of Covid-19 on the European 
Food Safety Authority’s work plan and it has not been able to complete the pre-
assessment work on protein hydrolysates. This seeks to ensure that there is 
substantial evidence to demonstrate the products comply with the Regulation, 
i.e. that they are fit for purpose and that they are able to reduce the risk of allergies, 
as required under EU law. Following EU Exit, in Great Britain (GB) there will be a 
new scientific assessment process established to consider these products. 
 
With the agreement of Scottish Ministers, an amendment has been made to the 
retained EU law Commission Delegated Regulation (EU) No 2016/127 for Scotland 
(as well as England and Wales) by the UK government. This amendment has been 
introduced via the Nutrition (Amendment) and Food for Specific Groups (Food for 
Special Medical Purposes for Infants, Infant Formula and Follow-on Formula) 
(Information and Compositional Requirements) (Amendment) Regulations 2021. The 
GB Statutory Instrument is also the subject of a notification to the Scottish 
Parliament. Consent was sought to avoid an unintended divergence from Northern 
Ireland and to avoid an imbalance between the rules across the UK. It also allows 
time for GB to work up a robust process for assessing compliance with the new 
regime. 
 
That GB SI also amended the English enforcement regime in line with amendments 
to the retained EU law Commission Delegated Regulation (EU) No. 2016/127. This 
instrumentmakes equivalent amendments to domestic Scottish Law. 
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This instrument amends the Foods for Specific Groups (Infant Formula and Follow-
on Formula) (Scotland) Regulations 2020 (“the 2020 Regulations”). Those 
Regulations revoked the Infant Formula and Follow-on Formula (Scotland) 
Regulations 2007 (“the 2007 Regulations”) on 21 February 2021 insofar as those 
Regulations applied to the compositional and labelling standards for infant formula 
and follow-on formula manufactured from protein hydrolysates. This instrument re-
creates the regulatory regime in the 2007 Regulations in relation to infant formula 
and follow-on formula manufactured from protein hydrolysates that was in effect until 
21 February 2021. This regime will now be in place until 22 February 2022, which is 
the date when retained EU law Commission Delegated Regulation (EU) No 
2016/127 will come into force bringing in the new regulatory regime in relation to 
infant formula and follow-on formula manufactured from protein hydrolysates. 
 
There is a short period between 21 February 2021 and the coming into force of this 
instrument on the 26 March 2021 when no regulatory regime is in place in Scotland 
in relation to infant formula and follow-on formula made from protein hydrolysates. 
This is because there was insufficient time from becoming aware of the amendment 
to EU law made by the European Commission to introduce a SSI to come into force 
before 21 February 2021 extending the current regulatory regime. The gap is as 
short as possible; balancing bringing the instrument into force as soon as possible 
with allowing as much time as possible for Parliamentary scrutiny. We are also not 
aware of any manufacturers of any type of infant formula or follow-on formula in 
Scotland however this instrument would allow other UK manufacturers to place their 
products on Scottish market whilst working towards reformulation. 
 
Consultation 
There is a statutory duty to consult on revisions of food law. However Food 
Standards Scotland was only notified of the European Commission’s decision to 
extend the transition period on the 1 February 2021, effectively maintaining the 
status quo, and we consider it is vital to introduce the statutory instrument as soon 
as possible. This minimises the gap between the regimes, as possible and maintains 
a level playing field across the UK. Failure to do so would result in divergence 
between the legislation applying in Northern Ireland and the rest of the UK. 
Therefore we feel that a consultation is not achievable in light of the urgent 
need to minimise the gap between the previous law applying which was revoked on 
the 21 February 2021 and this instrument which will recreate the law contained in 
those expired provisions relating to infant formula and follow-on formula 
manufactured from protein hydrolysates. 
 
Continuing to apply the law in existence before 21 February 2021 on compositional 
and labelling standards for infant formula and follow-on formula manufactured from 
protein hydrolysates, until 22 February 2022 would only benefit businesses and 
therefore no negative effects of not consulting due to the urgency of the timings are 
foreseen. 
 
To note, a previous consultation was carried out between the 5 November and 2 
December 2019 on the original transitional measures for infant formula and follow-on 
formula made from protein hydrolysates. Around 40 interested parties and 32 local 
authorities were consulted and two responses were received from Baby Feeding 
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Law Group and British Specialist Nutrition Association. Neither responses raised any 
concerns and both organisations were content with our proposals. 
 
Impact Assessments 
Impact assessments have not been prepared for this instrument due to the urgency 
and tight timescale to minimise the gap in regimes. Extending the transition period 
further would only benefit businesses therefore the impact of this policy is considered 
to be negligible. 
 
Financial Effects 
Any financial impacts on competent and enforcement authorities arising from the 
required amendments to the existing domestic legislation are low. 
 
Food Standards Scotland 
8th March 2021 
 
 

EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations amend the Foods for Specific Groups (Infant Formula and 
Follow-on Formula) (Scotland) Regulations 2020 (S.S.I. 2020/6) (“the 2020 
Regulations”) to apply the law that existed before 21 February 2021 in relation to 
infant formula and follow-on formula manufactured from protein hydrolysates from 26 
March 2021 until 22 February 2022. 
 
Regulation 2 amends regulation 6 of the 2020 Regulations to disapply regulations 2 
to 5 of the 2020 Regulations from infant formula and follow-on formula manufactured 
from protein hydrolysates. Regulation 2 also inserts a new schedule 4 into the 2020 
Regulations. New schedule 4 contains the regulatory regime that applied to infant 
formula and follow-on formula manufactured from protein hydrolysates prior to 21 
February 2021. 
 
An impact assessment has not been produced for this instrument as no, or no 
significant, impact on the private, voluntary or public sector is foreseen. 
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The Health and Sport Committee  
 

10th Meeting, 2021 (Session 5) 
 

Tuesday 16 March 2021 
 

SSI cover note for: SI 2021/167: Health and Care Professions Council 
(Coronavirus) (Amendment) (No. 2) Rules Order of Council 2021 

 
SI 2021/167 

 
Title of Instrument:  Health and Care Professions Council 

(Coronavirus) (Amendment) (No. 2) Rules  
Order of Council 2021                     

 
Type of Instrument:  Negative 
 
Laid Date:    23 February 2021 
 
Circulated to Members:  25 February 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    Yes 
 
Reporting deadline:  29 March 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  This instrument is an Order of the Privy Council which approves rules made 
by the Health and Care Professions Council. The SI is being laid before the Scottish 
Parliament under article 42 of the Health Professions Order 2001. The instrument is 
subject to negative procedure.   
 
3. SI 2021/167: The Health and Care Professions Council (Coronavirus) 
(Amendment) (No. 2) Rules Order of Council 2021 were laid in the Scottish 
Parliament on 23 February 2021 and were referred to the Health and Sport 
Committee for consideration under the negative procedure.  
  
4.  This Order approves Rules made by the Health and Care Professions Council 
(HCPC) (“the No. 2 Rules”). The No.2 Rules amend the rules contained in the 

https://www.legislation.gov.uk/uksi/2021/27/made
https://www.legislation.gov.uk/uksi/2021/27/made
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Schedule to the Health and Care Professions Council (Coronavirus) (Amendment) 
Rules Order of Council 2021 (S.I. 2012/27) (“the Rules”) to correct an error. The 
Rules omitted provisions specifying the day on which a document is treated as 
having been sent by post. The No. 2 Rules replace the omitted provisions and also 
provide for documents sent by electronic communication.  
 
The No. 2 Rules amend the following sets of rules: (a) Rules as contained in the 
Schedule to the Health and Care Professions Council (Coronavirus) (Amendment) 
Rules Order of Council 2021 (S.I. 2021/27). Certified copy from legislation.gov.uk 
Publishing 3 1. Health and Care Professions Council (Investigating Committee) 
(Procedure) Rules 2003 (Rules as set out in the Schedule to the Health Professions 
Council (Investigating Committee) (Procedure) Rules Order of Council 2003 (S.I. 
2003/1574)). 
 
5.  A copy of the General Pharmaceutical Council’s Policy and Explanatory Notes 
are included in Annexe A. 
 
Purpose 
6. This instrument amends the Health and Care Professions Council (HCPC) 
rules to correct an omission by defining the date a communication is to be 
considered as being sent. 

 
The proposed amendment ensures that the HCPC’s processes can continue during 
the current COVID-19 pandemic and future emergencies. 

 
Specifically, the order is made under the Health Professions Order 2001 amending 
the rules contained in the Health and Care Professions Council (Investigating 
Committee) (Procedure) Rules 2003, the Health and Care Professions Council 
(Conduct and Competence Committee) (Procedure) Rules 2003, the Health and 
Care Professions Council (Health Committee) (Procedure) Rules 2003 and the 
Health Professions Council (Registration 
Appeals) Rules 2003. 
 
Delegated Powers and Law Reform Committee consideration 
7. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 2 March 2021 and made the following comments: 
 

• The Committee agrees to draw this instrument to the attention of the 
Parliament on reporting ground (j) on the basis that it has been laid less than 
28 days before coming into force and therefore has breached the laying 
requirements under section 28(2) of the Interpretation and Legislative Reform 
(Scotland) Act 2010. 

• The Committee is content with the explanation provided by the Scottish 
Government for failure to comply with the laying requirements. 

• The Committee also notes that this instrument rectifies the drafting error in SI 
2021/27 before that instrument comes into force on 4 March 2021. The error 
was identified by the Committee in its report on subordinate legislation 
considered on 2 February 2021. 

 
A full report of the comments made by the DPLR Committee can be found here.  

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/3/4/f557c66e-417f-461e-9b47-a70889aaec09/DPLRS052021R13.pdf
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Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament.  
 
Clerks 
Health and Sport Committee  
March 2021 
 

Annexe A 
 

POLICY NOTE 
THE HEALTH AND CARE PROFESSIONS COUNCIL (CORONAVIRUS) 

(AMENDMENT) (NO. 2) RULES ORDER OF COUNCIL 2021 
2021 No. 167 

 
The above instrument was made in exercise of the powers conferred by articles 
26(3), 32, 37(4) and (5) of the Health Professions Order 2001. This instrument is 
subject to negative procedure. 
 
Background 
1. The Health and Care Professions (Coronavirus) (Amendment) Rules Order of 
Council 2021 (S.I. 2021/27) was laid before the Scottish and UK Parliaments 
on 14 January 2021 and comes into force on 4 March 2021. 
 
2. One of the rule changes in S.I. 2021/27 will amend the Health and Care 
Professions Council (Investigating Committee) (Procedure) Rules 2003, the 
Health and Care Professions Council (Conduct and Competence Committee) 
(Procedure) Rules 2003, the Health and Care Professions Council (Health 
Committee) (Procedure) Rules 2003 and the Health Professions Council 
(Registration Appeals) Rules 2003 by allowing the HCPC to serve notices and 
send documents electronically to registrants under these rules in addition to 
postal service. Postal service would be used for those registrants who do not 
use electronic mail or where an e-mail address is not held by the regulator for 
a registrant. 
 
3. An omission was identified from S.I. 2021/27 in relation to the above rule 
change, in that the date a communication is to be considered as being sent was 
not included (whereas it had previously been included in relation to postal 
service). This instrument corrects that by making provision for a communication 
to be treated as having been sent on the day it was posted or sent by electronic 
mail. 
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Policy Objective 
4. This instrument amends the Health and Care Professions Council (HCPC) rules 
to correct an omission by defining the date a communication is to be considered 
as being sent. 
 
5. The proposed amendment ensures that the HCPC’s processes can continue 
during the current COVID-19 pandemic and future emergencies. 
 
6. Specifically, the order is made under the Health Professions Order 2001 
amending the rules contained in the Health and Care Professions Council 
(Investigating Committee) (Procedure) Rules 2003, the Health and Care 
Professions Council (Conduct and Competence Committee) (Procedure) Rules 
2003, the Health and Care Professions Council (Health Committee) (Procedure) 
Rules 2003 and the Health Professions Council (Registration Appeals) Rules 2003. 
 
Consultation 
7. The HCPC ran a stakeholder consultation between 25 August 2020 and 8 
September 2020 on its proposed rules changes. On 2 February 2021, the 
HCPC e-mailed the individuals who were sent the initial consultation survey to 
inform them that it would like to amend its rules to define the date a document 
is to be considered as being sent by post or electronically. Consultees were 
invited to send any comments to the HCPC on the amendment by 9 February 
2021. The HCPC received no comments. 
 
Guidance 
8. No guidance has been published to accompany this specific rule change. 
However, to support rule changes introduced by the Health and Care 
Professions Council (Coronavirus) (Amendment) Rules Order of Council 
2021(S.I. 2021/27), the HCPC has published remote hearing guidance on its 
website. The guidance is available at: https://www.hcpts-
uk.org/aboutus/publications/hcpts-remote-hearing-guidance/ 
 
Impact 
9. There is no, or no significant, impact on business, charities or voluntary bodies. 
There are also no, or no significant, impacts on the public sector. 
 
10. Equality or Financial Impact Assessments have not been undertaken for this 
specific amendment. However, Equality and Financial Impact Assessments 
were carried out by the HCPC ahead of S.I. 2021/27 being laid before 
Parliament. Further details are included in the Explanatory Memorandum 
prepared by the Department of Health and Social Care under paragraph 12, 
“Impact”. 
 
11. The full impact assessments are also available on request to the HCPC. Details 
of how to contact the HCPC can be found on its website: https://www.hcpcuk. 
org/contact-us/ 
 
Monitoring and Review 
12. The HCPC reviews its Rules from time to time and will continue to do so. 

 

https://www.hcpts-uk.org/aboutus/publications/hcpts-remote-hearing-guidance/
https://www.hcpts-uk.org/aboutus/publications/hcpts-remote-hearing-guidance/
https://www.hcpc-uk.org/contact-us/
https://www.hcpc-uk.org/contact-us/
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EXPLANATORY NOTE 
(This note is not part of the Order) 

 
This Order approves Rules made by the Health and Care Professions Council 
(HCPC) (“the No. 2 Rules”). The No. 2 Rules amend the rules contained in the 
Schedule to the Health and Care Professions Council (Coronavirus) (Amendment) 
Rules Order of Council 2021 (S.I. 2012/27) (“the Rules”) to correct an error. The 
Rules omitted provisions specifying the day on which a document is treated as 
having been sent by post. The No. 2 Rules replace the omitted provisions and also 
provide for documents sent by electronic communication. The No. 2 Rules amend 
the following sets of rules: 
 
1. Health and Care Professions Council (Investigating Committee) (Procedure) Rules 
2003 (Rules as set out in the Schedule to the Health Professions Council 
(Investigating Committee) (Procedure) Rules Order of Council 2003 (S.I. 
2003/1574)). 
 
2. Health and Care Professions Council (Conduct and Competence Committee) 
(Procedure) Rules 2003 (Rules as set out in the Schedule to the Health Professions 
Council (Conduct and Competence Committee) (Procedure) Rules Order of Council 
2003 (S.I. 2003/1575)). 
 
3. Health and Care Professions Council (Health Committee) (Procedure) Rules 2003 
(Rules as set out in the Schedule to the Health Professions Council (Health 
Committee) (Procedure) Rules Order of Council 2003 (S.I. 2003/1576)). 
 
4. Health Professions Council (Registration Appeals) Rules 2003 (Rules as set out in 
the Schedule to the Health Professions Council (Registration Appeals) Rules Order 
of Council 2003n(S.I. 2003/1579)). 
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SSI cover note for: SI 2021/170: The Health and Care Professions Council 
(Registration and Fees) (Amendment) Rules Order of Council 2021 

 
 

SI 2021/170 
 
Title of Instrument:  The Health and Care Professions Council 

(Registration and Fees) (Amendment) Rules  
Order of Council 2021                      

 
Type of Instrument:  Negative 
 
Laid Date:    23 February 2021 
 
Circulated to Members:  25 February 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  29 March 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  This instrument is an Order of the Privy Council which approves rules made 
by the Health and Care Professions Council. The SI is being laid before the Scottish 
Parliament under article 42 of the Health Professions Order 2001. The instrument is 
subject to negative procedure. 
 
3. SI 2021/170: The Health and Care Professions Council (Registration and 
Fees) (Amendment) Rules Order of Council 2021 were laid in the Scottish 
Parliament on 23 February 2021 and were referred to the Health and Sport 
Committee for consideration under the negative procedure.  
  
4.  This Order approves Rules made by the Health and Care Professions Council 
(“HCPC”). The Rules amend the Health and Care Professions Council (Registration 
and Fees) Rules 2003, (a) S.I. 2003/1572, relevant amending instruments are S.I. 
2007/1280, 2014/532, 2015/1337, 2016/693 and 2019/593. scheduled to the Health 
Professions Council (Registration and Fees) Rules Order of Council 2003 (S.I. 
2003/1572). 
 

https://www.legislation.gov.uk/uksi/2021/170/contents/made
https://www.legislation.gov.uk/uksi/2021/170/contents/made
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5.  A copy of the General Pharmaceutical Council’s Policy and Explanatory Notes 
are included in Annexe B. 
 
Purpose 
6. This Order approves Rules made by the Health and Care Professions Council 
(“HCPC”). The Rules amend the Health and Care Professions Council (Registration 
and Fees) Rules 2003, scheduled to the Health Professions Council (Registration 
and Fees) Rules Order of Council 2003 (S.I. 2003/1572). 
 
The Rules amend the fees which the HCPC charges for processing and scrutinising 
applications for admission to its register, for renewal of registration and for 
readmission or restoration to the register. 
 
Delegated Powers and Law Reform Committee consideration 
7. The Delegated Powers and Law Reform (DPLR) Committee considered this 
instrument at its meeting on 2 March 2021 and did not bring any points to the 
attention of the Committee. 
 
Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament.  
 
Clerks 
Health and Sport Committee  
March 2021 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/3/4/f557c66e-417f-461e-9b47-a70889aaec09/DPLRS052021R13.pdf
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Annexe B 
POLICY NOTE 

THE HEALTH AND CARE PROFESSIONS COUNCIL (REGISTRATION AND 
FEES) (AMENDMENT) RULES ORDER OF COUNCIL 2021 

2021 No. 170 
 
The above instrument was made in exercise of the powers conferred by articles 7(1) 
and (2)(c) and 41(2) of the Health Professions Order 2001 (S.I. 2002/254). The 
instrument is subject to negative procedure. 
 
Background 
1. The rules scheduled to and approved by this Order, amend Health and Care 
Professions Council (HCPC) legislation relating to registrant fees. These rules have 
been made by the HCPC in exercise of powers conferred by the Health Professions 
Order 2001. 
 
2. While the provisions in the Health Professions Order 2001 relating to the 
regulation of arts therapists, biomedical scientists, chiropodists / podiatrists, clinical 
scientists, dieticians, hearing aid dispensers, occupational therapists, orthoptists, 
paramedics, physiotherapists, prosthetists/orthotists, radiographers and speech and 
language therapists by the HCPC are reserved to Westminster, those relating to the 
regulation in Scotland of operating department practitioners and practitioner 
psychologists are considered to fall within the legislative competence of the Scottish 
Parliament. This is because operating department practitioners and practitioner 
psychologists have been regulated since the coming into force of the Scotland Act 
1998. 
 
Policy Objective 
3. The rules scheduled to this Order amend the Health and Care Professions Council 
(Registration and Fees) Rules 2003 to increase the fees charged by the HCPC for 
scrutinising and processing applications for admission to its register, for renewal of 
registration and for readmission or restoration to its register. Further details of the 
proposed changes are set out in the attached UK Government Department of Health 
and Social Care Explanatory Memorandum, in paragraph 7, headed “policy 
background”. 
 
Consultation 
4. The HCPC consulted between 24 September 2018 and 21 December 2018. The 
consultation sought the views of stakeholders on proposals to increase the fees 
charged for registration and renewal. A total of 2,398 responses were received to the 
consultation. Approximately 95% of these responses were from HCPC registered 
professionals. 90% of respondents did not support HCPC’s initial proposal to 
increase its renewal fees from £90 to £106 per year. However, 63% of respondents 
agreed that HCPC should review its fees regularly to avoid infrequent but larger 
increases in the future. 
 
5. Following the consultation, the HCPC undertook extensive engagement with 
stakeholders including Unions, Professional Bodies and Parliamentarians to 
understand the impact of its proposed fee rise. Based on this work, HCPC is bringing 
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forward a reduced fee-rise of £8.12, which would raise its renewal fees to £98.12 per 
year, subject to Parliamentary approvals. 
 
6. Further details of the consultation outcome are set out in the attached Department 
of Health and Social Care Explanatory Memorandum, in paragraph 10, headed 
“Consultation outcome”. 
 
Guidance 
7. Neither the Scottish Government nor the Department of Health and Social Care 
have issued guidance in relation to these Rules. However, information relating to 
fees on HCPC’s website will be updated ahead of the fee-rise coming in to force. 
 
Impact Assessment 
8. HCPC has prepared an impact assessment, which is available on the HCPC 
website at the following link: enc-06---hcpc-registration-fees-proposals.pdf (hcpc-
uk.org) The impact assessment establishes that there is no significant impact on 
business, charities or the public sector. 
 
Monitoring and Review 
9. The HCPC will keep the Rules being amended by this legislation, and the fees 
charged by the Rules, under on-going review. 
 
Scottish Government Health and Social Care Directorates 
February 2021 
 

EXPLANATORY NOTE 
(This note is not part of the Order) 

 
This Order approves Rules made by the Health and Care Professions Council 
(“HCPC”). The Rules amend the Health and Care Professions Council (Registration 
and Fees) Rules 2003, scheduled to the Health Professions Council (Registration 
and Fees) Rules Order of Council 2003 (S.I. 2003/1572). 
 
The Rules amend the fees which the HCPC charges for processing and scrutinising 
applications for admission to its register, for renewal of registration and for 
readmission or restoration to the register. 
 
The standard fee for registration or renewal of registration is now £196.24 (up from 
£180), although this is reduced to £98.12 (up from £90) in the case of applicants for 
registration with an approved qualification who have qualified in the previous two 
years. Applicants seeking readmission or restoration to the register must pay a fee of 
£147.18 (up from £135). 
 
The scrutiny fees paid by all new applicants, whose qualifications and in some cases 
experience need to be assessed, have also increased. The scrutiny fee is £68.68 (up 
from £63) for applicants relying on an approved United Kingdom qualification and 
£539.65 (up from £495) for all other applicants. 
 
 

https://www.hcpc-uk.org/globalassets/meetings-attachments3/council-meeting/2020/02.-25.03.2020/enc-06---hcpc-registration-fees-proposals.pdf
https://www.hcpc-uk.org/globalassets/meetings-attachments3/council-meeting/2020/02.-25.03.2020/enc-06---hcpc-registration-fees-proposals.pdf
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The Health and Sport Committee  
 

10th Meeting, 2021 (Session 5) 
 

Tuesday 16 March 2021 
 

SSI cover note for: SSI 2021/66: The Food, Natural Mineral Water, Spring Water 
and Bottled Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 

2021 
 

SSI 2021/66 
 

Title of Instrument:  The Food, Natural Mineral Water, Spring Water 
and Bottled Drinking Water (EU Exit) (Scotland) 
(Amendment) Regulations 2021                   

 

Type of Instrument:  Negative 
 

Laid Date:    10 February 2021 
 

Circulated to Members:  11 February 2021  
 

Meeting Date:   16 March 2021 
 

Minister to attend meeting: No 
 

Motion for annulment lodged: No  
 

Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 

Reporting deadline: The Committee’s report to Parliament  
is due 21 March 2021 

 

Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 

Background 
2.  SSI (2021/66): The Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 were laid in the 
Scottish Parliament on 10 February 2021 and referred to the Health and Sport 
Committee for consideration under the negative procedure. The SSI is being laid 
before the Scottish Parliament under paragraph 1(1), and (3), and 11(M)(1) of 
schedule 2 and paragraph 21(b) of schedule 7 of the European Union (Withdrawal) 
Act 2018. The negative instrument is subject to annulment within 40 days of being 
laid. 
 

3.  These Regulations make amendments to domestic food and labelling 
legislation to address matters arising from the withdrawal of the UK from the 
European Union. 
 

https://www.legislation.gov.uk/ssi/2021/66/contents/made
Food,%20Natural%20Mineral%20Water,%20Spring%20Water%20and%20Bottled%20Drinking%20Water%20(EU%20Exit)%20(Scotland)%20(Amendment)%20Regulations%202021
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Regulation 2 amends the Natural Mineral Water, Spring Water and Bottled Drinking 
Water (Scotland) (No. 2) Regulations 2007 to address the recognition of EEA natural 
mineral water, spring water and bottled drinking water following the end of the 
Implementation Period. 
 

Regulation 3 amends the Food Information (Scotland) Regulations 2014 and 
introduces a transitional period from the commencement of these Regulations and 
ending on 30 September 2022. During this transitional period food business 
operators will be permitted to continue to place food products on the UK market that 
still comply with and reflect the labelling requirements applicable before this 
regulation comes into force. 
 

Regulation 4 amends the Country of Origin of Certain Meats (Scotland) Regulations 
2016 and introduces a transitional provision from the commencement of these 
Regulations and ending on 30 September 2022. During this transitional period food 
business operators may continue to place on the UK market fresh, chilled and frozen 
meat of swine, sheep, goats and poultry products still reflecting the indication of the 
country of origin or place of provenance requirements applicable before this 
regulation comes into force. 
 

4.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe A. 
 

Purpose 
5. The purpose of this instrument is to make minor technical amendments to 
three Scottish Statutory Instruments (SSI)s in relation to natural mineral water, spring 
water, bottled drinking water and food composition, labelling and standards to ensure 
that they continue to operate effectively now that the UK has withdrawn from 
the EU. This instrument also makes amendments arising from the implementation of 
the Northern Ireland Protocol (NIP). 
 

Delegated Powers and Law Reform Committee consideration 
6.  The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 23 February 2021 and agreed that the instrument had 
been laid under the appropriate procedure and given the appropriate categorisation.  
 

Procedure for Negative Instruments 
7. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after being laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 

Clerks 
Health and Sport Committee  
March 2021 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/2/24/63d124d4-40d5-4b10-af0b-c619907b2551/DPLRS052021R11.pdf
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Annexe A 
POLICY NOTE 

The Food, Natural Mineral Water, Spring Water and Bottled Drinking Water  
(EU Exit) (Scotland) (Amendment) Regulations 2021 

SSI 2021/66 
 
The above instrument was made in exercise of the powers conferred by paragraph 
1(1), (3) and 11(M1) of Schedule 2 and paragraph 21(b) of schedule 7 of the 
European Union (Withdrawal) Act 2018 (the “2018 Act)”. The instrument is subject to 
the negative procedure. 
 
Purpose of the instrument 
The purpose of this instrument is to make minor technical amendments to three 
Scottish Statutory Instruments (SSI)s in relation to natural mineral water, spring 
water, bottled drinking water and food composition, labelling and standards to ensure 
that they continue to operate effectively now that the UK has withdrawn from the EU. 
This instrument also makes amendments arising from the implementation of the 
Northern Ireland Protocol (NIP). 
 
Policy Objectives 
Where practical and appropriate, European Union legislation is being retained in 
relevant domestic law applicable within the UK on the UK’s exit from the EU. In the 
fields of food and feed safety and hygiene and composition, labelling and standards, 
Food Standards Scotland, in line with the Scottish Government and other devolved 
administrations, plans to retain the current standards set out in EU legislation and 
EU-derived domestic legislation. This will ensure the continued regulation of food 
and feed safety and hygiene, and composition, labelling and standards within 
Scotland now that the UK has withdrawn from the EU. This will also protect human 
health, maintain consumer protection and provide continuity as far as possible for 
businesses and consumers. This instrument concerns the relevant fixes to the EU-
derived domestic legislation on Natural Mineral Water and Spring Water. It also 
makes associated amendments to domestic food composition and labelling 
legislation to address matters arising from the withdrawal of the UK from the 
European Union and the implementation of the Northern Ireland Protocol to allow 
trade to continue between Great Britain and Northern Ireland. 
 
Explanation of the law being amended by the regulations 
This instrument makes amendments to the following SSIs: 
 

• The Natural Mineral Water, Spring Water and Bottled Drinking Water 
(Scotland) (No. 2) Regulations 2007 

• The Food Information (Scotland) Regulations 2014 

• The Country of Origin of Certain Meats (Scotland) Regulations 2016 
 
Reasons for and effect of the proposed change or changes on retained EU law 
The amendments do not make any changes to retained EU law, but will ensure 
continuity in Scots law now the UK has withdrawn from the EU. Without technical 
amendment the current legislation would not continue to operate effectively. 
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Statements required by the European Union Withdrawal Act 2018 and 
Additional Information required by the Protocol between the Scottish 
Government and the Scottish Parliament 
The Regulations are made in exercise of the powers in the 2018 Act both to deal 
with deficiencies in retained EU law and the Northern Ireland Protocol (paragraphs 
1(1), (3) and 11(M1) of Part 1 of schedule 2). The Regulations also exercise the 
powers in paragraph 21(b) of schedule 7 in relation to transitional and savings 
provisions. 
 

A negative procedure was chosen as this instrument is considered to be of low 
significance as the amendments that are made are technical in nature as they do not 
fall within scope of the European Union (Withdrawal) Act 2018 Schedule 7 Part 1 
paragraph 1 (2) (a) to (d) which requires the affirmative procedure. 
 

Regulation 2 is made in exercise of the deficiencies powers 
 

Regulations 2(2)(c), and 2(3)(d)(i) make provision in implementation of the NIP. 
 

Regulations 3 and 4 are made in exercise of the deficiencies powers (as expanded 
by paragraph 21(b) of schedule 7). 
 

The Statements set out below relate to the exercise of the deficiencies powers. 
 

Statements required by European Union (Withdrawal) Act 2018 
 

Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 does no more 
than is appropriate. This is the case because the instrument makes amendments to 
domestic food composition, bottled water and labelling legislation to address matters 
arising from the withdrawal of the UK from the European Union and the 
implementation of the Northern Ireland Protocol.” 
 

Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view there are good reasons for the provisions in this instrument, 
and I have concluded they are a reasonable course of action. This is the case 
because the instrument makes minor and technical amendments to Scottish 
secondary legislation to ensure the law is clear and remains operable now 
that the UK has withdrawn from the EU.” 
 

Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 does not 
amend, repeal or revoke a provision or provisions in the Equality Act 2006 or the 
Equality Act 2010 or subordinate legislation made under those Acts.” 
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Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and any 
other conduct that is prohibited by or under the Equality Act 2010.” 
 

Additional information provided for EU Exit instruments in terms of the 
protocol agreedbetween the Scottish Government and the Scottish Parliament 
 

Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to theguidance principles on the environment and animal welfare 
 

The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare as derived 
from the equivalent principles provided for in Articles 13 and 191(2) in Titles II and 
XX respectively of the Treaty on the Functioning of the European Union.” 
 

Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to 
consumer protection (so far as is within devolved competence) 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 have no effect 
on the rights and duties relating to employment, health and safety and matters 
relating to consumer protection. This is because the minor and technical 
amendments do not make any policy changes and ensure the current high level 
of public health and consumer protection, with regard to food law, is maintained now 
that the UK has withdrawn from the EU.” 
 

An indication of how the regulations should be categorised in relation to the 
significance of the change proposed 
 

Medium – this instrument is predominantly concerned with minor and technical 
amendments which include provisions in relation to the continued recognition of 
natural mineral water from other parts of the UK and the removal of the recognition 
of natural mineral water from the EU/EEA from 1 July 2021. 
 

Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement regarding use of legislative powers in the European Union (Withdrawal) 
Act 2018. “In my view it is appropriate that the Food, Natural Mineral Water, Spring 
Water and Bottled Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 
2021 are subject to the negative procedure as the instrument contains only minor 
and technical amendments to Scottish secondary legislation and do not fall within 
scope of the European Union (Withdrawal) Act 2018 Schedule 7 Part 1 paragraph 1 
(2) (a) to (d) which requires the affirmative procedure.” 
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Further information 
 

Consultation 
Paragraph 4 of schedule 2 of European Union Withdrawal Act 2018 requires the 
Secretary of State to be consulted where fixing deficiencies in retained EU law 
pertains to reciprocal arrangements between the UK (or a constituent part of the UK) 
and the EU which no longer exist, or are no longer appropriate, as a result of the UK 
ceasing to be a party to any of the EU Treaties. As part of the instrument removes 
reciprocal arrangements between Scotland and the EU in relation to Natural Mineral 
Water such consultation was carried out with George Eustice MP, Secretary of State 
for Environment, Food and Rural Affairs before the Regulations were made. 
 

To comply with the requirements of Article 9 of Regulation (EC) No. 178/2002 of the 
European Parliament and of the Council a two week consultation was carried out in 
Scotland on the policy underpinning the regulations from 26 July and 9 August 2019.  
 

The feedback received raised no concerns and was generally in favour of the 
proposals regarding periods of adjustment for businesses placing food on the market 
in Scotland. In the case of the recognition of Natural Mineral Water, there were eight 
responses and feedback was mixed. Scottish producers did not support the 
continued recognition of waters from EU and EEA countries after the UK left the EU. 
This was due to concerns that they would no longer be operating on a level playing 
field with EU competitors, given the stated EU position to remove recognition of UK 
natural mineral waters immediately on IP Completion of a no deal scenario which 
puts UK producers at a competitive disadvantage. However, retailers and distributors 
of EU and EEA produced Natural Mineral Waters wished for recognition to continue 
as long as possible as they saw this would be the least disruptive to the UK market 
and provide business and market continuity. A full list of those consulted and who 
agreed to the release of this information is attached to the consultation report 
published on the Food Standards Scotland Citizen Space website. 
 

Impact Assessments 
Full impact assessments have not been prepared because the purpose of this 
instrument is to maintain the operability of existing regimes as a consequence of EU 
exit. Only minor technical amendments are being made and the impact of this policy 
is considered to be minimal. The costs identified in the consultation and responses 
arise from the UK leaving the EU and not from this instrument which mitigates those 
costs as far as possible. 
 

The amendments do not alter Scottish Government’s current environmental policies 
and priorities and, therefore, do not have a significant impact on the environment. 
The impact on business, charities or voluntary bodies is expected to be minimal. 
 

Financial Effects 
The Minister for Public Health and Sport, Mairi Gougeon confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, 
local government or on business. 
 
Food Standards Scotland 
February 2021 
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EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations make amendments to domestic food and labelling legislation to 
address matters arising from the withdrawal of the UK from the European Union. 
 
Regulation 2 amends the Natural Mineral Water, Spring Water and Bottled Drinking 
Water (Scotland) (No. 2) Regulations 2007 to address the recognition of EEA natural 
mineral water,spring water and bottled drinking water following the end of the 
Implementation Period. 
 
Regulation 3 amends the Food Information (Scotland) Regulations 2014 and 
introduces a transitional period from the commencement of these Regulations and 
ending on 30 September 2022. During this transitional period food business 
operators will be permitted to continue to place food products on the UK market that 
still comply with and reflect the labelling requirements applicable before this 
regulation comes into force. 
 
Regulation 4 amends the Country of Origin of Certain Meats (Scotland) Regulations 
2016 and introduces a transitional provision from the commencement of these 
Regulations and ending on 30 September 2022. During this transitional period food 
business operators may continue to place on the UK market fresh, chilled and frozen 
meat of swine, sheep, goats and poultry products still reflecting the indication of the 
country of origin or place of provenance requirements applicable before this 
regulation comes into force. 
 
A full impact assessment has not been produced for this instrument as no, or no 
significant, impact on the private, voluntary or public sectors is foreseen. 
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SSI cover note for: SI 2021/109: The Food, Natural Mineral Water, Spring Water 
and Bottled Drinking Water (EU Exit) (Scotland) (Amendment)  

Amendment Regulations 2021 
 

SSI 2021/109 
 
Title of Instrument:  The Food, Natural Mineral Water, Spring Water 

and Bottled Drinking Water (EU Exit) (Scotland) 
(Amendment) Amendment Regulations 2021                  

 
Type of Instrument:  Negative 
 
Laid Date:    25 February 2021 
 
Circulated to Members:  1 March 2021  
 
Meeting Date:   16 March 2021 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No  
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    Yes 
 
Reporting deadline:  5 April 2021 
 
 
Recommendation 
1. The Committee is invited to consider any issues which it wishes to raise on 
this instrument. 
 
Background 
2.  SSI (2021/109): The Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Amendment Regulations 2021 
were laid in the Scottish Parliament on 11 February 2021 and referred to the Health 
and Sport Committee for consideration under the negative procedure.  
  
3.  These regulations are being made by the Scottish Ministers in exercise of the 
powers conferred by paragraph 1(1) and (3) of schedule 2, and paragraph 21(b) of 
schedule 7 of the European Union (Withdrawal) Act 2018, and will come into force 
on 21 March 2021. 
 
4.  These Regulations make amendments to domestic food labelling legislation to 
address matters arising from the withdrawal of the UK from the European Union. 
 
Regulation 2(2) amends the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 (“the 2021 
Regulations”) to amend the commencement date for regulations 3 and 4 of those 
Regulations from 15 April 2021 to 27 May 2021. 

https://www.legislation.gov.uk/ssi/2021/109/contents/made
https://www.legislation.gov.uk/ssi/2021/109/contents/made
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Regulation 2(3) amends regulation 3 of the 2021 Regulations to change the start 
date of the transitional period that regulation 3 of the 2021 Regulations inserts into 
the Food (Information (Scotland) Regulations 2014 from 15 April 2021 to 27 May 
2021. 
 

Regulation 2(4) amends regulation 4 of the 2021 Regulations to change the start 
date of the transitional period that regulation 4 of the 2021 Regulations inserts into 
the Country of Origin of Certain Meats (Scotland) Regulations 2016 from 15 April 
2021 to 27 May 2021. 
 

5.  A copy of the Scottish Government’s Explanatory and Policy Notes are 
included in Annexe B. 
 

Purpose 
6. The purpose of this instrument is to amend the commencement date of 
Regulation 3 and 4 of the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 which relates to 
domestic food labelling provisions. This amendment is required to align with the 
coming into force date of retained EU law which has changed from 15 April 2021 to 
27 May 2021 to ensure these provisions continue to operate effectively now that the 
UK has withdrawn from the EU. 
 

Delegated Powers and Law Reform Committee consideration 
7.  The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 9 March. The Committee agreed that the instrument had 
been laid under the appropriate procedure and given the appropriate categorisation. 
 

The Committee brought the instrument to the attention of Parliament on reporting 
ground (j) in that the instrument had been laid less than 28 days before coming into 
force and therefore breached the laying requirements under section 28(2) of the 
Interpretation and Legislative Reform (Scotland) Act 2010. 
 

The DPLR Committee was however content with the explanation provided by the 
Scottish Government for the failure to comply with the laying requirements. 
 

A full report of the Committee’s comments can be found here. 
 

Procedure for Negative Instruments 
8. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Delegated Powers and Law Reform Committee 
(on various technical grounds) and by the relevant lead committee (on policy 
grounds). Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument. If the motion is agreed 
to, the Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument. 
 

Clerks 
Health and Sport Committee  
March 2021 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2021/3/11/5af87754-2a16-4342-93f3-9ad0a466066c/DPLRS052021R16.pdf
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Annexe B 
POLICY NOTE 

THE FOOD, NATURAL MINERAL WATER, SPRING WATER AND BOTTLED 
DRINKING WATER (EU EXIT) (SCOTLAND) (AMENDMENT)  

AMENDMENT REGULATIONS 2021 
SSI 2021/109 

 
The above instrument was made in exercise of the powers conferred by paragraph 
1(1) and (3) of schedule 2 and paragraph 21(b) of schedule 7 of the European Union 
(Withdrawal) Act 2018 (the “2018 Act”). The instrument is subject to the negative 
procedure. 
 
Purpose of the instrument. 
The purpose of this instrument is to amend the commencement date of Regulation 3 
and 4 of the Food, Natural Mineral Water, Spring Water and Bottled Drinking Water 
(EU Exit) (Scotland) (Amendment) Regulations 2021 which relates to domestic food 
labelling provisions. This amendment is required to align with the coming into force 
date of retained EU law which has changed from 15 April 2021 to 27 May 2021 to 
ensure these provisions continue to operate effectively now that the UK has 
withdrawn from the EU. 
 
Policy Objectives 
Where practical and appropriate, European Union legislation is being retained in 
relevant domestic law applicable within the UK on the UK’s exit from the EU. In the 
fields of food and feed safety and hygiene and composition, labelling and standards, 
Food Standards Scotland, in line with the Scottish Government and other devolved 
administrations, plan to retain the current standards set out in EU legislation and EU-
derived domestic legislation. This will ensure the continued regulation of food and 
feed safety and hygiene, and composition, labelling and standards within Scotland 
now that the UK has withdrawn from the EU. This will also protect human health, 
maintain consumer protection and provide continuity as far as possible for 
businesses and consumers. This instrument concerns the relevant fixes to the EU-
derived domestic legislation and makes the associated amendment necessary to the 
commencement date of the of domestic food labelling legislation to address matters 
arising from the withdrawal of the UK from the European Union. 
 
Explanation of the law being amended by the regulation 
This instrument makes amendments to the following SSI: 
 

• The Food, Natural Mineral Water, Spring Water and Bottled Drinking Water 
(EU Exit) (Scotland) (Amendment) Regulations 2021 

 
Reasons for and effect of the proposed change or changes on retained EU law 
The amendments do not make any changes to retained EU law, but only amend the 
commencement date of provisions within domestic law to align with anticipated 
changes being made to the coming into force date of retained EU law in a UK 
statutory instrument. This is to ensure continuity in Scots law now the UK has 
withdrawn from the EU. Without this minor technical amendment the current 
legislation will not operate. 
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Statements required by European Union (Withdrawal) Act 2018 
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Amendment Regulations 2021 
does no more than is appropriate. This is the case because the instrument only 
amends the commencement date of the provisions within domestic law concerning 
food labelling and country of origin legislation to address matters arising from the 
withdrawal of the UK from the European Union.” 
 
Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 
 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view there are good reasons for the provisions in this instrument, 
and I have concluded they are a reasonable course of action. This is the case 
because the instrument makes minor and technical amendments to Scottish 
secondary legislation to ensure the law is clear and remains operable now that the 
UK has withdrawn from the EU.” 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation 
 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Amendment Regulations 2021 
does not amend, repeal or revoke a provision or provisions in the Equality Act 2006 
or the Equality Act 2010 or subordinate legislation made under those Acts.” 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and any 
other conduct that is prohibited by or under the Equality Act 2010.” 
 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare as derived 
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from the equivalent principles provided for in Articles 13 and 191(2) in Titles II and 
XX respectively of the Treaty on the Functioning of the European Union.” 
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to 
consumer protection (so far as is within devolved competence) 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement “In my view the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Amendment Regulations 2021 
have no effect on the rights and duties relating to employment, health and safety and 
matters relating to consumer protection. This is because the minor and technical 
amendments do not make any policy changes and ensure the current high level of 
public health and consumer protection, with regard to food law, is maintained now 
that the UK has withdrawn from the EU.” 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed 
 
Low – this instrument is concerned with only minor and technical amendment to 
provide continuity of law with no significant policy change and is made under the 
negative procedure. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
The Minister for Public Health and Sport, Mairi Gougeon has made the following 
statement regarding use of legislative powers in the European Union (Withdrawal) 
Act 2018. “In my view it is appropriate that the Food, Natural Mineral Water, Spring 
Water and Bottled Drinking Water (EU Exit) (Scotland) (Amendment) Amendment 
Regulations 2021 are subject to the negative procedure as the instrument contains 
only minor and technical amendments to Scottish secondary legislation and do not 
fall within scope of the European Union (Withdrawal) Act 2018 Schedule 7 Part 1 
paragraph 1 (2) (a) to (d) which requires the affirmative procedure.” 
 
Further information 
 
Consultation 
To comply with the requirements of Article 9 of Regulation (EC) No. 178/2002 of the 
European Parliament and of the Council a two week consultation was carried out in 
Scotland on the policy underpinning these regulations from 26th July and 9th August 
2019. 
 
The feedback received raised no concerns and was generally in favour of the 
proposals regarding periods of adjustment for businesses placing food on the market 
in Scotland. A full list of those consulted and who agreed to the release of this 
information is attached to the consultation report published on the Food Standards 
Scotland Citizen Space website. 
 
Impact Assessments 
Full impact assessments have not been prepared because the purpose of this 
instrument is to amend the commencement date of Regulation 3 and 4 from 15 April 
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to 27 May 2021 in order to maintain the operability of existing regimes as a 
consequence of EU exit. As only a minor technical amendment is being made, the 
impact of this policy is considered to be minimal. The costs identified in the 
consultation and responses arise from the UK leaving the EU and not from this 
instrument which mitigates those costs as far as possible. 
 
The amendments do not alter Scottish Government’s current environmental policies 
and priorities and, therefore, do not have a significant impact on the environment. 
The impact on business, charities or voluntary bodies is expected to be minimal. 
 
Financial Effects 
The Minister for Public Health and Sport, Mairi Gougeon confirms that no BRIA is 
necessary as the instrument has no financial effects on the Scottish Government, 
local government or on business. 
 
Food Standards Scotland 
February 2021 
 

EXPLANATORY NOTE 
(This note is not part of the Regulations) 

 
These Regulations make amendments to domestic food labelling legislation to 
address matters arising from the withdrawal of the UK from the European Union. 
 
Regulation 2(2) amends the Food, Natural Mineral Water, Spring Water and Bottled 
Drinking Water (EU Exit) (Scotland) (Amendment) Regulations 2021 (“the 2021 
Regulations”) to amend the commencement date for regulations 3 and 4 of those 
Regulations from 15 April 2021 to 27 May 2021. 
 
Regulation 2(3) amends regulation 3 of the 2021 Regulations to change the start 
date of the transitional period that regulation 3 of the 2021 Regulations inserts into 
the Food (Information (Scotland) Regulations 2014 from 15 April 2021 to 27 May 
2021. 
 
Regulation 2(4) amends regulation 4 of the 2021 Regulations to change the start 
date of the transitional period that regulation 4 of the 2021 Regulations inserts into 
the Country of Origin of Certain Meats (Scotland) Regulations 2016 from 15 April 
2021 to 27 May 2021. 
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